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PEES  HMD  ZOMMTSSTONS 

Under  43  ~FR  3112.2-2(c)  (1982),  BLH  properly  dis- 

qualifies simultaneous  oil  and  gas  lease  applications 
submitted  with  uncollectible  filing  fees  and  requires 
payment  of  the  debt  as  a condition  of  further  partici- 
pation in  the  simultaneous  leasing  program. 

HiL22*nn_killian,  79  IBL A 105  (Feb.  17,  1984) 

NFL  Partnership*,  lain  Street  federal  Energy  Co., 

82  TBLA  75  (3uly’f7,“T984r 


Under  43  CFR  3112.2-2  (1982)  , BLH  properly  dis- 
qualifies simultaneous  oil  and  gas  lease  applications 
submitted  with  uncollectible  filing  fees  and  requires 
payment  of  the  debt  as  a condition  for  further  parti- 
cipation in  the  simultaneous  leasing  program  even  where 
an  applicant  substitutes  a collectible  remittance  after 
the  filing  period  but  prior  to  the  simultaneous  oil  and 
gas  lease  drawing. 

Charles_R._Brucksx_JE- , 80  T B LA  190  (Apr.  20,  1984) 


Under  43  CFR  3112.2-2  (1982),  it  is  proper  for  BLH 
to  disqualify  simultaneous  oil  and  gas  lease  applica- 
tions submitted  with  uncollectible  filing  fees  and 
require  payment  of  the  debt  as  a condition  for  further 
participation  in  the  simultaneous  leasing  program , even 
where  an  applicant  substitutes  a collectible  remittance 
after  the  filing  period. 

Sa t gsh _K ._Arora , 80  IBLA  271  (Hay  4,  1984) 


ACCRETION 

Where  riparian  public  land  has  been  completely 
eroded  away  by  the  actions  of  a navigable  river,  title 
is  lost  to  the  United  States  and,  where  said  land  is 
subsequently  restored  through  accretion  by  the  contin- 
ued action  of  the  river,  title  belongs  to  the  riparian 
owner. 

Dav id_&t_Eroyji.nse,  81  TBL A 148  (May  31,  1984) 


Tt  is  a general  rule  that  a meander  line  is  not  a 
line  of  boundary  but  one  designed  to  point  out  the 
sinuosity  of  the  bank  or  shore  and  as  a means  of 
ascertaining  the  quantity  of  the  land  in  the  fractional 
lot,  tha  boundary  line  being  the  waterline  itself.  The 
exception"  to  this  rule  is  that  if,  at  the  time 
a homestead  entry  is  made,  a large  body  of  land  pre- 
viously formed  by  accretion  existed  between  the  meander 
line  and  the  waters  of  the  stream,  then  the  meander 
line  will  be  treated  as  the  boundary  line  of  the  grant, 
and  the  patent  will  be  construed  to  convey  only  the 
lands  within  the  meander  line.  In  determining  the 
applicability  of  the  "Bas^rt  exception,"  consideration 
must  also  be  given  to  equitable  factors,  including 
un-just  enrichment. 

Eldin_L  ._R.  _Johnsoax_Marilyn_Jghiison,  82  IBLA  135 
Tjuly  27, 1 984) 


EBRUARY_14x_1859 

Where  the  State  of  Oregon  has  selected  indemnity 
lands  pursuant  to  the  Act  of  Feb.  28,  1891,  ch.  384, 

26  Stat.  796,  for  school  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a reprotraction  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  those  new 
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townships  in  accordance  with  the  compact  it  entered 
with  the  United  States  by  Act  of  Feb.  14,  1859. 

State  of _0recjon  et  al-x  II,  80  IBLA  354  (Hay  10,  1984) 

91  I.D.  212 


A^I_OF_FEBRUABY_28x_1891 

Where  the  State  of  Oregon  has  selected  indemnity 
lands  pursuant  to  the  Act  of  Feb.  28,  1891,  ch.  384, 

26  Stat.  796,  for  school  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a reprotraction  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  those  new 
townships  in  accordance  with  the  compact  it  entered 
with  the  United  States  by  Act  of  Feb.  14,  1859. 

A state  selecting  indemnity  lands  pursuant  to  the 
Act  of  Feb.  28,  1891,  ch.  384,  26  Stat.  796,  for  unsur- 
veyed school  sections  within  a national  forest  shall  be 
entitled  to  select  indemnity  lands  to  the  extent  of  two 
sections  for  each  of  said  townships  in  lieu  of  secs.  16 
and  36  therein.  Where  a protraction  on  which  the  state 
relies  to  make  its  indemnity  selections  reveals  that  a 
fractional  township  is  present,  the  state's  entitlement 
to  indemnity  lands  is  calculated  according  to  the  pro 
rata  rule  set  forth  at  43  U.S.C.  § 852  (1976) . 

Where  a survey  on  which  the  state  relies  to  make 
its  indemnity  selections  pursuant  to  the  Act  of 
Feb.  28,  1891,  reveals  a fractional  township  with  a 
school  section  in  place,  the  state's  entitlement  should 
be  in  an  amount  equal  to  the  acreage  shown  by  the  sur- 
veyed school  section  or  in  an  amount  determined  by  the 
pro  rata  rule  at  the  election  of  the  state. 

Until  a survey  of  public  lands  has  been  run  and 
approved,  the  designated  sections  of  a township  are 
undefined  and  the  lands  are  unidentified. 

Where  the  State  of  Oregon  makes  an  initial  selec- 
tion of  indemnity  lands  pursuant  to  the  Act  of  Feb.  28, 
1891,  ch.  384,  26  Stat.  796,  for  school  sections  within 
an  unsurveyed  fractional  township  in  a national  forest, 
it  is  not  entitled  to  additional  indemnity  lands  should 
a subsequent  reprotraction  or  survey  be  made  of  the 
township. 

S£a£?_2£_2E£32n_et_a!iX_II,  80  IBLA  354  (Hay  10,  1984) 

91  I.D.  212 


ACT_QP_JBN£J£iL_.i897 

Where  a deed  embracing  certain  base  lands  is 
tendered  to  the  United  States  in  an  application  for  an 
exchange  under  the  Forest  Lieu  Exchange  Act,  Act  of 
June  4,  1897,  30  Stat.  31,  which  title  is  based  on  a 
deed  issued  for  state  school  lands  to  a fictitious 
individual,  such  deed  vests  no  title  in  the  United 
States.  Where,  however,  the  state  deed  is  issued  to  a 
real  person,  even  though  it  may  have  been  fraudulently 
obtained  from  the  state,  acceptance  by  the  United 
States  of  the  exchange  application  is  sufficient  to 
vest  title  in  the  United  States  to  the  base  property, 
even  though  that  title  might  be  subject  to  defeasance 
in  a proper  proceeding. 

Where  the  United  States  had  accepted  an  applica- 
tion for  a forest  lieu  exchange  under  the  provisions  of 
the  Act  of  June  4,  1897,  30  Stat.  31,  title  to  the  base 
property  vested  in  the  United  States.  Such  title  was 
not  divested  by  either  the  subsequent  refusal  of  the 
United  States  to  complete  the  exchange  or  by  the  acqui- 
sition of  the  selection  rights  emanating  from  the 
acceptance  of  the  application  by  a third-party  which 
had  been  defrauded  of  the  base  lands  through  the 
actions  of  the  original  applicant. 

Where  the  United  States  had  accepted  an  applica- 
tion for  a forest  lieu  exchange  under  the  provisions  of 
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the  Act  of  June  4,  1897,  30  Stat.  31,  which  application 
was  based  on  base  lands  fraudulently  secured  from  a 
state,  and  the  state  subsequently  obtained  a quitclaim 
from  the  applicant  of  all  his  interest  in  the  lands,  the 
state  did  not  regain  title  to  the  base  lands  but  rather 
was  vested  with  all  selection  rights  which  had  properly 
appertained  to  the  exchange  application. 

Where  the  record  establishes  that,  but  for  the 
actions  of  the  Department  in  improperly  approving  an 
exchange,  a state  would  have  properly  exercised  its 
exchange  rights  pursuant  to  applicable  law,  the  Depart- 
ment will  be  estopped  from  subsequently  asserting  the 
exchange  was  improper  where,  as  here,  it  would  no 
longer  be  possible  for  the  state  to  exercise  its 
exchange  rights. 

Under  the  United  States  Supreme  Court's  decision 
in  Wyoming  v.  United_S t ates,  255  U.S.  489  (1921) , an 
application  for  a forest  lieu  exchange  was  accepted  by 
the  filing  of  a proper  exchange  and  the  acceptability 
of  an  exchange  was  to  be  judged  with  reference  to  the 
facts  existing  at  the  time  of  filing.  The  actual 
acceptance  of  an  exchange  application,  however,  even  if 
based  on  a misapprehension  of  the  facts,  vested  title 
to  the  offered  lands  in  the  United  States. 

The  classification  of  land  as  Supplement  A,  B,  or 
C,  by  the  Oregon  Supreme  Court  in  Sta£e  v.  Qy&e,  88  Or. 
1,  169  P.  757  (1913) , is  not  binding  on  the  United 
States  as  to  the  factual  predicates  thereof,  particu- 
larly as  the  United  States  was  not  a party  to  the  case. 

Whan  a state  obtained  a guitclaim  deed  from  a 
forest  lieu  applicant  whose  application  had  been 
accepted  by  the  United  States,  the  state  merely 
acquired  the  same  rights  to  complete  the  selection 
which  were  possessed  by  the  original  applicant.  Where 
the  state  failed  to  record  this  forest  lieu  selection 
right  under  the  Act  of  Aug.  5,  1955,  69  stat.  534,  or 
tender  such  right  for  payment  under  the  Act  of  July  6, 
1950,  74  Stat.  334,  all  rights  flowing  from  the  forest 
lieu  selection  right  to  either  complete  an  exchange  or 
have  the  base  property  reconveyed  terminated. 

While  it  is  a general  rule  that  adverse  possession 
does  not  run  against  a state,  this  rule  does  not  apply 
as  against  the  United  States.  Where  the  United  States 
has  maintained  open  and  notorious  possession  of  certain 
parcels  of  land  for  over  80  years,  the  United  States 
has  acquired  title  to  those  parcels  through  adverse 
possession  even  though  the  record  title  holder  was  a 
state. 

§ t a t e_of  _0r egon_et _a li.x_1 , 78  IBLA  255  (Jan.  10,  1984) 

91  I.D.  14 


An  application  for  a recordable  disclaimer  of  the 
Governments  interest  in  a parcel  of  land  in  the  Inyo 
National  Forest  pursuant  to  sec.  315  of  the  Act  of 
Oct.  21,  1975,  which  parcel  was  deeded  to  the  Govern- 
ment in  1899  in  contemplation  of  selecting  another  par- 
cel in  lieu  thereof  pursuant  to  the  Act  of  June  4, 

1897,  is  properly  rejected  even  though  the  lieu  selec- 
tion was  never  consummated,  because  the  Act  of  July  6, 
1960,  quieted  title  to  such  land  to  the  United  States 
as  part  of  the  national  forest  in  which  the  lands  are 
located. 

Andy_D ._Rutledge_et_al.  , 82  IBLA  89  (July  17,  1984) 


3lII_2E_2SM£_£5<._1910 

When  an  application  is  made  for  an  allotment  under 
the  provisions  of  25  U.S.C.  § 337  (1976),  governing 
allotments  to  Indians  within  national  forests,  the 
application  is  referred  to  the  Secretary  of  Agriculture 
for  a determination  whether  the  lands  are  more  valuable 
for  agricultural  or  grazing  purposes  than  for  the 
timber  found  thereon.  The  Department  of  the  Interior 


A N E_25^_  1 9 1_0-- Continued 

is  bound  by  the  determination  of  the  Secretary  of 
Agriculture  and  is  constrained  to  follow  that  decision. 

War r en_ Ji_Conra d , 79  IBLA  394  (Mar.  27,  1984) 


AQl_0F_DECEfIBER_29J__1  916 

A decision  approving  a bond  filed  by  a locator  of 
mining  claims  for  reserved  minerals  on  land  patented 
under  the  Stock-Raising  Homestead  Act  will  be  affirmed 
in  the  absence  of  a showing  that  the  amount  of  the 
bond  is  inadequate  to  cover  damage  to  crops,  improve- 
ments, and  the  value  of  the  land  for  grazing  purposes. 

B2bert_Mi_Michael_et_ux.,  79  IBLA  255  (Mar.  5,  1984) 


!xI_QE_MX_22-__122  8 

A raining  claim  located  at  a time  the  land  is  with- 
drawn from  appropriation  by  the  Act  of  May  29,  1928,  is 
null  and  void  ab  initio.  It  is  immaterial  whether 
future  revocation  of  the  withdrawal  is  being  considered. 

Sgauel_PA_S2eerstra,  78  IBLA  343  (Jan.  24,  1984) 


A2I_Q£_2ULX_61._1960 

While  it  is  within  the  province  of  the  judicial 
branch  to  adjudicate  the  constitutionality  of  statutes, 
it  is  outside  the  jurisdiction  of  the  Board.  Th^* 
legislative  history  of  the  Act  of  July  6,  1960,  shows 
Congress  fully  considered  the  constitutionality  of  the 
compensation  provisions  therein.  The  Department  is 
bound  to  follow  those  provisions. 

Legislative  history  of  the  Act  of  July  6,  1960, 
clearly  shows  that  Congress  concluded  that  the 
Federal  Government  holds  title  to  land  relinquished  to 
the  Federal  Government  in  anticipation  of  a forest  lieu 
exchange,  notwithstanding  the  failure  to  consummate 
the  exchange. 

An  application  for  a recordable  disclaimer  of  the 
Government's  interest  in  a parcel  of  land  in  the  Inyo 
National  Forest  pursuant  to  sec.  315  of  the  Act  of 
Oct.  21,  1976,  which  parcel  was  deeded  to  the  Govern- 
ment in  1899  in  contemplation  of  selecting  another  par- 
cel in  lieu  thereof  pursuant  to  the  Act  of  June  4, 

1897,  is  properly  rejected  even  though  the  lieu  selec- 
tion was  never  consummated,  because  the  Act  of  July  6, 
1960,  quieted  title  to  such  land  to  the  United  States 
as  part  of  the  national  forest  in  which  the  lands  are 
located. 

Andy_D._Rutledge_et_al. , 82  IBLA  89  (July  17,  1984) 


&.2X_QF_0CTQBER_8JL_1964 

BLM  may  properly  declare  lode  mining  claims 
located  wholly  on  land  within  the  Lake  Mead  National 
Recreation  Area,  established  pursuant  to  the  Act  of 
Oct.  8,  1964,  16  U.S.C.  § 460n  (1982) , null  and  void 
ab  initio  because  such  land  is  implicitly  withdrawn 
from  mineral  entry. 

M arv in _F^_ Johnston,  81  IBLA  295  (June  12,  1984) 


A JT_0F_0CTQBER_1 1 966 

Where  the  record  reflects  that  the  BLM  decision 
not  to  do  class  III  onsite  cultural  resource  studies  on 
the  timber  sale  units  was  made  without  the  consultation 
process  as  required  by  36  CFR  800.4  (a)  (1),  BLM  will 
be  required  to  so  consult  and  to  take  whatever  further 
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action  is  required  as  a result  of  the  consultation 
process  prior  to  any  entry  by  the  timber  purchaser. 

Car t ckell _R_STAND , 82  IBLA  275  (Aug.  31,  1984) 


12I_QE-.3CT2BBR_211.__1276 

An  application  for  a recordable  disclaimer  of  the 
Government's  interest  in  a parcel  of  land  in  the  Inyo 
Rational  Forest  pursuant  to  sec.  315  of  the  Act  of 
Oct.  21,  1976,  which  parcel  was  deeded  to  the  Govern- 
ment in  1899  in  contemplation  of  selecting  another  par- 
cel in  lieu  thereof  pursuant  to  the  Act  of  June  4, 

1897,  is  properly  rejected  even  though  the  lieu  selec- 
tion was  never  consummated,  because  the  Act  of  July  6, 
1960,  quieted  title  to  such  land  to  the  United  States 
as  part  of  the  national  forest  in  which  the  lands  are 
located . 

|niy_D._Rutledge_et_al. , 82  I BLA  89  (July  17,  1984) 


i2QiBisTRAriyE^ADrH2Eiri 

GENERALLY 

A decision  of  the  Bureau  of  Indian  Affairs  that 
cancels  a lease  of  Indian  trust  lands  generally 
involves  an  interpretation  of  the  lease  provisions, 
relevant  Federal  regulations  governing  cancellation 
procedures,  and  applicable  Federal,  state,  and  tribal 
case  and  statutory  law.  Such  a decision  cannot  prop- 
erly be  characterized  under  25  CFR  2.19  as  solely 
discretionary. 

Cllitgn_J._WraI_vi_pe£utI_Assistant_Secretari-zIndian 
Indian  Af f airs_j[Ogerationsl_,  12  IBIA  146  (Jan.  27, 

1 984)"  91  I.D.  43 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  Government,  is  without  author 
ity  to  waive  requirements  imposed  by  statute. 

Jerald_A._Watars,  78  IBLA  387  (Jan.  31,  1984) 


Reliance  on  erroneous  or  incomplete  information 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

H arr i§t _C -_Shaf t el , 79  IBLA  228  (Feb.  29,  1984) 


A decision  by  an  officer  of  the  BLM  which  does  not 
fall  within  any  of  the  enumerated  exceptions  in  43  CFR 
4.410  is  subject  to  appeal  to  the  Board  of  Land  Appeals 
and  a BLM  officer  is  without  authority  to  state  other- 
wise. 

Utah_Wilderness_Ass_|_n,  80  IBLA  64  (Mar.  30,  1984) 

91  I.D.  165 


While  it  is  within  the  province  of  the  judicial 
branch  to  adjudicate  the  constitutionality  of  statutes, 
it  is  outside  the  jurisdiction  of  the  Board.  The 
legislative  history  of  the  Act  of  July  6,  I960,  shows 
Congress  fully  considered  the  constitutionality  of  the 
compensation  provisions  therein.  The  Department  is 
bound  to  follow  those  provisions. 


iBfiiaisTB4iu£_42iaaBin-  -Continued 
ESTOPPEL 

The  erroneoas  opinion  or  information  of  a Federal 
officer,  agent  or  employee  cannot  operate  to  vest  any 
right  not  authorized  by  law. 

L§Mr_S_Christine_Bijrnatt,  78  IBLA  349  (Jan.  25,  1984) 


LACHES 

The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  or  by 
their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties. 

L2ne_Star_Steel_Co.,  79  IBLA  3*5  (Mar.  22,  1984) 

Ii!ii!12_B6S24£ces_CorEi,  80  IBLA  245  (Apr.  30,  1984) 


ADMINISTRATIVE_PRACTICE 

In  a mining  contest  initiated  by  the  United 
States,  there  is  no  requirement  that  the  contestee 
offer  evidence  concerning  matters  not  placed  in  issue 
by  the  United  States.  Where  the  Administrative  Law 
Judge  incorrectly  states  a contrary  rule,  but  in 
practice  applies  the  correct  standard,  his  decision 
is  affirmed. 

In  a mining  contest  initiated  by  the  United  States 
where  the  Government  mineral  examiners  testify  they 
have  examined  the  mineral  claims  at  issue  and  found 
no  evidence  of  mineralization  to  support  a discovery, 
a prima  facie  case  for  the  Government  is  established. 
This  showing  is  not  overcome  by  evidence  of  ore  sample 
values  offered  by  contestee  to  show  mineralization, 
where  contestee  fails  to  show  from  which,  of  10  claims 
at  issue,  the  samples  were  taken. 

C^ct us_ Mj.nes_L t d . , 79  IBLA  20  (Feb.  3,  1984) 


Where  BLM  uses  a computerized  economic  analysis  to 
justify  rejection  of  a desert  land  entry  application, 
BLM  must  explain  the  basis  of  its  analysis  and  the 
deficiencies  of  the  applicants  proposal  in  its  deci- 
sion so  that  the  applicant  has  some  basis  for  under- 
standing and  accepting  the  rejection  or  appealing  and 
disputing  it.  Sufficient  facts  and  explanations  to 
support  the  decision  must  be  present  before  the  Board 
will  affirm  such  a decision  on  appeal. 

81  IBLA  58  (May  22,  1984) 


Where  a simultaneous  oil  and  gas  lease  applicant, 
whose  application  has  been  rejected  because  it  covers 
land  within  a known  geologic  structure,  submits 
probative  evidence  contravening  the  determination  that 
the  land  is  presumptively  productive  of  oil  and  gas, 
which  is  not  fully  rebutted,  but  where,  nonetheless, 
questions  of  fact  remain  unresolved  by  the  record,  a 
hearing  is  appropriate  to  establish  a sufficient  record 
to  permit  decision. 

Lloyd.Chemical.Sales^lnCj.,  82  IBLA  182  (Aug.  1 3,  1984) 


kndy_D.  _Rut  ledge_et_al;.,  82  IBLA  89  (July  17,  1984) 
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4DMINISTRAII£.E_PR2CED0Rg 

GENERALLY 

An  organization  appealing  a Bureau  of  Land  Manage- 
ment decision  will  be  considered  a Hparty  to  a case" 
having  standing  to  appeal  an  adverse  decision  of  an 
officer  of  the  Bureau  of  Land  Management  where  the 
organization  uses  the  lands  in  question  and  actively  and 
extensively  participates  in  the  formulation  of  land  use 
plans  for  the  lands  in  question. 

Desert .Survivors,  33  IBLA  111  (Apr.  3,  1984) 


ADJUDICATION 

Under  5 U.S.C.  § 504  (1982)  and  43  CFR  4.603, 

48  FR  17596  (Apr.  25,  1983) , an  adversary  adjudication 
is  one  required  by  statute  to  be  conducted  by  the 
Secretary  under  5 U.S.C.  $ 554  (1982).  Because  there 
is  no  statutory  requirement  that  a mining  claim  contest 
be  conducted  under  5 U.S.C.  § 554  (1982) , mining  claim 
contests  are  not  proceedings  covered  by  Equal  Access 
to  Justice  Act. 

Kaycee_Bentonite_Cgrpi,  79  IBLA  182  (Feb.  28,  1984) 

91  I.D.  138 


Where  an  applicant  for  a trade  and  manufacturing 
site  alleges  that  she  timely  mailed  a notice  of  appeal 
of  a decision  setting  forth  estimated  cost  of  survey 
but  there  is  no  evidence  to  indicate  that  it  was  ever 
received  by  the  proper  Bureau  of  Land  Management 
office,  the  applicant  must  bear  the  consequences. 

Donna_J._Waidtlow,  82  IBLA  247  (Aug.  28,  1984) 


ADMINISTRATIVE  LAW  JUDGES 

Although  unorthodox  methods  of  conducting  hearings 
in  Indian  probate  proceedings  are  not  encouraged,  when 
circumstances  beyond  the  control  of  the  parties  or 
Judge  necessitate  unusual  procedures,  the  Administra- 
tive Law  Judge  bears  an  additional  responsibility  to 
ensure  that  all  parties  are  fully  heard  and  that  the 
Department's  trust  responsibility  is  properly  dis- 
charged. 

Sst a te_gf_Jesse_ Pawnee,  12  IBIA  277  (June  11,  1984) 


ADMINISTRATIVE  PROCEDURE  ACT 

Under  5 U.S.C.  § 534  (1982)  and  43  CFR  4.603, 

48  FR  17596  (Apr.  25,  1983) , an  adversary  adjudication 
is  one  required  by  statute  to  be  conducted  by  the 
Secretary  under  5 U.S.C.  § 554  (1982) . Because  there 
is  no  statutory  requirement  that  a mining  claim  contest 
be  conducted  under  5 U.S.C.  § 554  (1982),  mining  claim 
contests  are  not  proceedings  covered  by  Equal  Access 
to  Justice  Act. 

£aycee_Eentoni te_Corp. , 79  IBLA  182  (Feb.  28,  1984) 

91  I.D.  138 


ADMINISTRATIVE  RECORD 

Whan  new  procedural  requirements  are  imposed 
djring  the  pendency  of  an  appeal  which  render  the 
administrative  record  previously  prepared  by  the  Bureau 
of  Indian  Affairs  insufficient  for  full  administrative 
review,  the  Board  of  Indian  Appeals  will  give  the 
Bureau  an  opportunity  to  supplement  the  record  and  to 


AD HXEISTRAXIVg.PRgCEDURE-- Continued 

ADMINISTRATIVE  RECORD — Continued 

demonstrate,  if  possible,  that  all  substantive  require- 
ments were  met. 

Che2enne_8_Ara£^hg_Trifces_of_llestera_OAla^ojia_vA_De£]it^ 
Asslt_Secreta£y--Indiin_Af fairs_JO£erations]_t_Reading_& 

Ba tes_£etrgleum_Coit_S_ Wood s_Petro leu m_Cor£. (On  Recon- 

tignl „”l 2~IBI A~241  (Hay  18,  1984)”  91  I.D.  229” 


ADMINISTRATIVE  REVIEW 

The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c)  (2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary — Indian  Affairs  (Operations)  ren- 
dered under  the  administrative  appeal  regulations  of 
25  CFR  Part  2 that  are  not  based  solely  on  the  exercise 
of  discretion.  A decision  that  requires  the  applica- 
tion of  general  legal  principles  to  a specific  fact 
situation  involves  an  interpretation  of  law  and  is  not 
solely  discretionary.  Therefore,  it  can  be  reviewed 
by  the  Board. 

The  characterization  of  a decision  rendered  by  the 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2 as  discretionary  is  a legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

A decision  by  the  Deputy  Assistant  Secretary — 
Indian  Affairs  (Operations)  under  25  CFR  Part  2 that  is 
not  timely  appealed  to  the  Board  of  Indian  Appeals  is 
final  for  the  Department. 

25  CFR  2.19  contemplates  that,  within  30  days 
after  an  appeal  taken  to  the  Deputy  Assistant  Secre- 
tary— Indian  Affairs  (Operations)  under  25  CFR  Part  2 
becomes  ripe  for  decision,  the  appeal  will  either  be 
decided  by  a written  decision  or  referred  to  the  Board 
of  Indian  Appeals  for  decision. 

Upon  the  expiration  of  the  30-day  time  period  for 
decision  established  by  25  CFR  2.19(b),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary — Indian  Affairs 
(Operations).  However,  the  Board  will  not  act  in  the 
matter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a separate  notice  of 
appeal,  motion  to  assume  jurisdiction,  or  other  docu- 
ment alleging  Board  jurisdiction.  The  original  filing 
under  25  CFR  2.11(a)  is  insufficient  to  invoke  the 
Board's  jurisdiction  automatically  after  the  expiration 
of  the  time  period. 

Clay  ton  _Jx_Wray_v.  _Deputy._  Assist  ant  _Secr  eta  ry-^Indian 
lD!Uan_Affairs_qgperatignsi,  12  TBI A 146  "(Jan  .~27 , 

1984)  91  I.D.  43 


Where  the  Bureau  of  Land  Management  assesses  the 
cumulative  impacts  of  approving  multiple  permits  to 
drill  for  oil  and  gas  in  a wilderness  study  area  and 
wild  horse  range  and  makes  an  area-wide  determination 
to  permit  such  oil  and  gas  development  because  it  would 
have  no  significant  effect  on  the  area,  an  appeal  of 
that  determination  challenging  the  adequacy  of  the 
environmental  assessment  of  the  cumulative  impacts 
is  not  premature. 

Pr  otectign_I  nst^t  ute_of  _A  ■ ericax_Sierr  a_Cl  ubA 
Colgrado_gpen_Space_CgunciI,”79  IBLA  94  (Feb.  17, 

1984)  91  I.D.  115 


Where  a counsel  moves  to  reopen  a Board  decision 
and  the  motion  is  granted,  and  the  parties  are  given  a 
period  substantially  in  excess  of  the  time  requested 
in  which  to  submit  additional  evidence  but  both  fail  to 
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EFFECT  OF — Continued 

» locator  say  not  locate  a claim  with  a discovery 
on  patented  or  withdrawn  lands  because  such  lands  are 
not  open  to  the  operation  of  the  wining  laws.  In  such 
cases  the  claiw  is  void  ab  initio. 

A withdrawal  from  the  operation  of  the  general 
wining  laws  does  not  deprive  a claiwant  of  the  right  to 
exercise  extralateral  rights  within  the  withdrawn  lands 
if  those  extralateral  rights  are  derived  fron  ownership 
of  valid  lode  wining  claiws  located  prior  to  the  with- 
drawal. The  ownership  of  ores  and  minerals  by  virtue 
of  extralateral  rights  stemwing  fron  valid  lode  wining 
claiws  located  prior  to  withdrawal  is  not  divested  by 
the  withdrawal. 

iathony.JiisSiewicj,  79  IBLA  267  (Mar.  7,  1984) 


WITHDRAW A LS_ A ND_RESERVATIg«S-  -Continued 
EFFECT  OF“-Cont inued 

with  extralateral  rights  in  other  land  beyond  or  adia- 
cent  to  that  land  which  is  closed  to  mineral  entry. 

BaE»in_Zi_ Johnston,  81  IBLA  295  (June  12,  1984) 


Where  land  included  in  a howestead  entry  is 
described  among  lands  withdrawn  subject  to  valid 
existing  rights,  the  withdrawal  attaches  to  the 
land  upon  cancellation  of  the  entry. 

fii£i_li_Eenientieffi_State_of Alaska,  81  IBLA  3C3 
(June  15,  1984)  “ 


..  „ Sct  8*r  23,  1908,  35  Stat.  267.  as  amended, 
lb  u.S.C.  a 671  (1976),  providing  for  the  establishment 
ot  the  National  Bison  Range,  terminated  the  status  of 
the  land  included  therein  as  land  reserved  for  Indian 
use. 


"Reserved,"  "set  apart,"  "withdrawn."  Lands  which 
are  "reserved"  and  "set  apart"  for  the  protection  and 
preservation  of  wildlife  pursuant  to  the  Migratory  Bird 
Conservation  Act  of  1929,  as  amended,  are  "withdrawn" 
for  the  protection  of  all  species  of  wildlife  within 
the  meaning  of  43  CFR  3101.3-3 (a)  (1) . 


SiSliline_0verthrust_0il_6_3is«.  lad.,  80  IBLA  4 

(Mar.  27,  1984)  ' 


Bi£bacJ_Fi._Pricet_Jr.,  82  IBLA  257  (Aug.  29,  1984) 


Publication  of  the  notice  of  a withdrawal  appli- 
cation in  the  Fedejjl  Register  segregates  the  lands 
described  in  the  application  from  settlement,  sale, 
location,  or  entry  under  the  general  land  laws, 
including  the  mining  laws,  to  the  extent  specified  in 
the  notice. 

A placer  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  publication  of  notice  of  an 
application  for  withdrawal  of  the  land  in  the  federal 
Sgaister  is  properly  declared  null  and  void  ab  initio. 

J2hn_Ci_Neill,  80  IBLA  39  (Mar.  28,  1984) 


A mining  claim  located  upon  lands  withdrawn  from 
mineral  entry  by  a Secretarial  order  for  the  benefit  of 
the  Mission  Indians  is  properly  declared  null  and  void 
ab  initio. 

B22S£t_Ei_Dawsgni_Kenneth_Ei_Dawson,  80  IBLA  99, (Apr.  3, 


POWERSITES 

Lands  withdrawn  for  a powersite  reservation,  with 
certain  exceptions,  are  open  to  entry  for  location  and 
patent  of  mining  claims  with  a reservation  of  fewer 
rights  in  the  lands  to  the  Onited  States  subject  to 
the  Mining  Claims  Rights  Restoration  Act.  Where  the 
ELM  decision  declaring  mining  claims  null  and  void  did 
not  consider  the  effect  of  this  Act  cn  the  withdrawal, 
the  decision  will  be  set  aside  and  remanded  fer  appro- 
priate action. 

Ldmg£_e_C  hr  is  tj,ne_Bgr  ne  1 1 , 78  IBLA  349  (Jan.  25.  1984) 


A mining  claim  located  prior  to  Aug.  11,  1955,  on 
lands  withdrawn  for  a power  project  is  null  and  void 
ab  initio.  The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  « 621 
(1976),  did  not  give  life  to  void  claims  which  had  been 
located  cn  withdrawn  lands  prior  to  the  date  cf  the  Act. 

B2be£tsi_Jean_Roberts,  79  IBLA  279  (Mar.  16,  1984) 


Mining  claims  located  on  lands  that  are  withdrawn 
from  location  are  null  and  void  ab  initio. 

fi2a2l2_J-_Hufiti_Howard_Mi_Hunt,  80  IBLA  396  (May  14, 


Mining  claims  located  for  trace  minerals  on  land 
previously  withdrawn  from  mineral  entry  by  Exec. 

Order  No.  5327,  as  to  nonroetalliferous  minerals,  and 
Public  Land  Order  No.  4522,  as  to  metalliferous 
minerals,  are  properly  declared  null  and  void  ab 
init io. 

Siatral_Life_CorEi,  81  IBLA  103  (May  30,  1984) 


Where  a lode  mining  claim  is  located  partially  on 
withdrawn  lands,  such  a claim  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
While  the  claim  may  not  afford  the  claimant  any  rights 
whatever  in  the  withdrawn  lands  into  which  the  claim  is 
partially  projected,  the  configuration  of  such  a claim 
might,  in  the  proper  circumstances,  invest  the  claimant 


Where  Congress  has  provided  in  16  O.S.C.  5 818 
(1982)  that  lands  sought  for  a proposed  power  project 
shall  from  the  date  of  the  filing  of  an  application 
therefor  be  reserved  from  entry,  location,  or  other 
disposal  under  the  laws  of  the  Dnited  States  until 
otherwise  directed  by  the  Federal  Power  Commission  or 
by  Congress,  and  thereafter  has  further  withdrawn  these 
same  lands  for  selection  pursuant  to  sec.  16  of  the 
Alaska  Native  Claims  Settlement  Act,  43  O.S.C.  $ 1615 
(1976),  BLM  may  properly  convey  such  lands  to  a Native 
corporation  selecting  same,  all  else  being  regular. 

Ji2i£l>ii22_P2 b lic_Otil i t ies , 79  IBLA  286  (Mar.  2C,  1984) 


REVOCATION  AND  RESTORATION 

A mining  claim  located  at  a time  the  land  is  with- 
drawn from  appropriation  by  the  Act  of  May  29,  1928,  is 
null  and  void  ab  initio.  It  is  immaterial  whether 
future  revocation  of  the  withdrawal  is  being  considered. 

Saauel.E^Spserstra,  78  IBLA  343  (Jan.  24,  1984) 
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»0SDS_4ND_PHR&SES 

"East  _add Less _gf_recgir d.  " Where  43  CFR  1810.2 
requires  the  Bureau  of  Land  Management  to  deliver  con- 
munications  by  mail  to  the  last  address  of  record,  such 
address  is  the  most  recent  one  provided  for  the  case 
file  by  the  lessee  with  the  declared  intent  that  all 
required  communications  be  delivered  there.  Where  a 
party  has  not  so  specified,  the  appearance  of  a differ- 
ent return  address  on  an  envelope  or  rental  payment 
check  received  by  the  Bureau  of  Land  Management  does 
not  constitute  a change  of  the  address  of  record. 

Arthur  M.  Solender«._Linn_Devereaux,  79  IBLA  70 

7Fibr~l37_i984r 


WQR£S_ISB_E!LE1§E5 — Continued 

inhibit  the  Government's  ability  to  obtain  this  type 
of  information  in  the  future  resulting  in  a substan- 
tial detrimental  effect  on  a Government  program. 
Internally  generated  Governmental  conclusions  and 
information  are  net  generally  proprietary. 

£raig_Folson,  82  IBLA  294  (Aug.  31,  1984) 


"Prevents  automated  processing. " As  used  in 
43  CFR~3U2.3'(in2i’7~49  FR  2113  (Jan.  18,  1984),  an 
application  form  is  prepared  in  a manner  that  "prevents 
automated  processing"  where  a mistake  or  omission  pre- 
vents the  computer  from  fully  completing  the  automated 
program.  An  application  containing  such  a deficiency 
is  properly  held  to  be  "unacceptable." 

Shaw  Resources,  _In.Cs.,  79  IBLA  153  (Feb.  24,  1984) 

- 91  I.D.  122 


"Federa l_inst alia t ion. " The  Beaver  Falls  Hydro- 
electric Power  Project,  which  is  operated  by  Ketchikan 
Public  Utilities,  a nonprofit  division  of  the  munici- 
pality of  Ketchikan,  pursuant  to  a license  issued  by 
the  Federal  Power  Commission,  is  not  a "Federal 
installation"  and,  therefore,  the  land  occupied  by  the 
project  is  not  being  used  in  connection  with  the 
administration  of  any  "Federal  installation"  within  the 
meaning  of  43  tJ.S.C.  4 1602  (e)  (1976). 

Ketchikan_Public_Utilities,  79  IBLA  286  (Mar.  20,  1984) 


" L as t_ad dress _of .record. " For  the  purposes  of 
43  cFr”810 . 2*(b)  , in  the  context  of  BLM's  processing 
of  a lease  application,  the  address  stated  on  the 
application  is  to  be  used  as  the  "last  address  of 
rQ-ord"  unless  the  applicant  has  filed  written  notice 
of "a  change  of  address  with  the  BLM  office  where  the 
application  was  filed. 

7idt2r_Mi_0nat t_Ir. , 81  IBLA  144  (May  31,  1984) 


"Reserved  t^_'j.set_aEartt|j_^withirawn.  " Lands  which 

are  "reserved"  and  "set  apart"  for  the  protection  and 
preservation  of  wildlife  pursuant  to  the  Migratory  Bird 
Conservation  Act  of  1929,  as  amended,  are  "withdrawn' 
for  the  protection  of  all  species  of  wildlife  within 
the  meaning  of  43  CFR  3101. 3- 3 (a)(1). 

Ri2kar 3 _Ft_Pricet_Jr s.,  82  IBLA  257  (Aug.  29,  1984) 


The  phrase  "any  legal  subdivision"  in  43  CFR 
3108.1  permitting  relinquishment  of  an  oil  and  gas 
lease  or  any  legal  subdivision  thereof  is  not  limited 
in  meaning  to  whole  sections  for  lands  shown  on  a 
protracted  survey. 

James_Mi_Chgdngw,  82  IBLA  262  (Aug.  29,  1984) 


"ProErieta.ry_Lnfgrmati.on."  Proprietary  informa- 
tion means  information  which,  if  disclosed,  would  do 
substantial  harm  to  the  competitive  position  of  the 
outside  source  from  which  it  was  obtained  and  would 
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do  so,  the  Board  is  entitled  to  dispose  of  the  case  by  demonstrate,  if  possible,  that  all  substantive  require- 

a summary  affiraation  of  the  original  decision.  aents  were  aet. 
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sidgcationi,  12  IBIA  241  (Hay  18,  1984)  91  I.D.  229 


If  an  assignment  is  approved  by  BLH  after  BLH  has 
received  notice  that  a private  dispute  exists  as  to 
the  validity  or  effect  of  the  assignment,  but  before 
resolution  of  the  private  dispute,  fairness  dictates 
that  the  assignment  be  vacated  to  restore  status  quo 
pending  resolution  of  the  dispute. 

Charles_H._Doraan_et_al  ._lA2peilan t§l.x_ Robert _Li_Heyerx 
E22§£_H -_Ramsey_qAEEellees). , 79  IBLA  209  (Feb.  28,  1984) 


The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c)(2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary-- Indian  Affairs  (Operations) 
rendered  under  the  administrative  appeal  regulations 
of  25  CFR  Part  2 that  are  not  based  solely  on  the 
exercise  of  discretion.  A decision  that  requires  the 
application  of  general  legal  principles  to  a specific 
fact  situation  involves  an  interpretation  of  law  and 
is  not  solely  discretionary.  Therefore,  it  can  be 
reviewed  by  the  Board. 

The  characterization  of  a decision  rendered  by  the 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2 as  discretionary  is  a legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

Upon  the  expiration  of  the  30-day  time  period  for 
decision  established  in  25  CFR  2.19(b),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary — Indian  Affairs 
(Operations) . However,  the  Board  will  not  act  in  the 
natter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a separate  notice  of 
appeal,  motion  to  assume  jurisdiction,  or  other  docu- 
ment alleging  Board  jurisdiction. 

QliZgI_Redf  ie  Id  _v._Depijty_Asslt_Sec  ret  ary --Indian 
A ff airs_10pe£atioQS)_,  12  IBIA  190  Tuar . 2,  1984) 


A decision  by  an  officer  of  the  BLH  which  does  not 
fall  within  any  of  the  enumerated  exceptions  in  43  CFR 
4.410  is  subject  to  appeal  to  the  Board  of  Land  Appeals 
and  a BLH  officer  is  without  authority  to  state  other- 
wise- 

Etah_Wilderness_Ass»n , 80  IBLA  64  (Mar.  30,  1984) 

91  I.D.  165 


When  the  record  accompanying  a decision  by  the 
Office  of  Surface  Mining  Reclamation  and  Enforcement 
responding  to  a citizen  complaint  filed  pursuant  to 
30  CFR  721.13  provides  no  information  upon  which  an 
objective,  independent  review  of  the  basis  for  the 
decision  can  be  conducted  by  the  Board,  the  decision 
will  be  set  aside  and  the  case  remanded  for  further 
cons iderat ion . 

Fred_D x_£erf oss_et _uxt,  81  IBLA  14  (May  14,  1984) 


€ 


When  new  procedural  requirements  are  imposed 
during  the  pendency  of  an  appeal  which  render  the 
administrative  record  previously  prepared  by  the  Bureau 
of  Indian  Affairs  insufficient  for  full  administrative 
review,  the  Board  of  Indian  Appeals  will  give  the 
Bureau  an  opportunity  to  supplement  the  record  and  to 


Where  the  resolution  of  an  appeal  depends  on  the 
determination  of  disputed  issues  of  fact,  the  Board  of 
Land  Appeals  will  often  refer  the  case  for  an  evidenti- 
ary hearing  on  the  record  before  an  administrative  law 
judge.  However,  when  the  administrative  record  appears 
to  include  nearly  all  of  the  available  evidence,  and 
affords  an  adequate  basis  for  decision,  and  other 
circumstances  indicate  that  an  oral  hearing  would  be 
unlikely  to  contribute  substantially  to  the  existing 
record,  the  Board  may  determine  the  facts  and  decide 
the  appeal  on  the  basis  of  the  record  before  it. 

State_gf_£laskax_Mary_Frances_DeHart , 82  IBLA  165 
(A  ug7  67  19847 


To  the  extent  a management  plan  decision  for  the 
Yaquina  Head  Outstanding  Natural  Area  is  the  final 
implementation  decision  on  certain  actions,  it  is  a 
decision  appealable  to  the  Board  of  Land  Appeals  under 
43  CFR  Part  4. 

Q£gggg_Shorgs  Conservation  Coalition,  Bruce  Waugh, 

83  IBLA  1 (Sept.  17,  1984) 


BURDEN  OF  PROOF 

In  an  appeal  from  a timely  protest  to  the  accep- 
tance of  a dependent  resurvey,  the  protestant  has  the 
burden  of  establishing  by  clear  and  convincing  evidence 
that  the  resurvey  is  not  an  accurate  retracement  and 
reestablishment  of  the  lines  of  the  original  survey. 
Failure  to  meet  that  burden  will  result  in  the  affirma- 
tion of  the  decision  dismissing  the  protest. 

Jean_El i,  78  IBLA  374  (Jan.  30,  1984) 


When  a party  appeals  a BLH  easement  determination 
made  pursuant  to  ANCSA  and  Department  regulations,  the 
burden  of  proof  is  on  the  party  challenging  the  deter- 
mination to  show  that  the  determination  is  erroneous. 
Where  BLH  finds  that  site  easements  are  not  necessary 
to  accommodate  existing  patterns  of  travel  and  an 
appealing  party  fails  to  show  otherwise,  the  BLH 
decision  will  ordinarily  be  affirmed.  Where  BLM's 
decision  rests  on  an  assumption  which  is  not  supported 
by  facts  of  record,  it  must  be  set  aside  for  the 
record  to  be  supplemented. 

St  at e_of_ Alaska,  78  IBLA  390  (Jan.  31,  1984) 


A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and  absent  clear  evidence  to  the 
contrary,  it  will  be  presumed  that  they  have  properly 
discharged  their  official  duties.  Suggestion  that  BLM 
may  not  have  investigated  a mining  claimant's  good 
faith  in  locating  a claim  which  includes  a water  source 
is  insufficient  to  rebut  the  presumption  of  regularity. 

De ser t_S uryiyor s,  80  IBLA  111  (Apr.  3,  1984) 
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Under  the  provisions  of  43  CFR  4.242(h),  the 
harden  of  proving  entitlement  to  reopening  in  Indian 
probate  proceedings  lies  with  the  petitioner. 


(Apr.  30,  1984) 


12  IBI A 229 


When  a party  appeals  a BLM  decision,  it  is  the 
obligation  of  the  appellant  to  shov  that  the  determin- 
ation is  erroneous.  Onless  a statement  of  reasons 
shovs  adequate  reasons  for  appeal  and  the  allegations 
are  supported  with  evidence  showing  error,  the  appeal 
cannot  be  afforded  favorable  consideration. 

M2!i §. £d _J u w a£d_Mi_iiu n t , 80  IBLA  396  (May  14, 
1984) 


Where  the  United  States  contests  a mining  claim 
for  lack  of  discovery  of  a valuable  deposit,  it  has  the 
burden  of  going  forward  to  establish  a prima  facie  case 
as  to  that  charge;  the  mining  claimant  has  the  ultimate 
burden  of  overcoming,  by  a preponderance  of  the  evi- 
dence, the  Government's  case.  A prima  facie  case  is 
established  by  the  testimony  of  an  expert  witness  who 
has  examined  the  mineral  deposits  on  the  claim  and  the 
costs  of  mining  those  deposits,  and  concludes  that  the 
mineral  deposits  cannot  be  mined,  removed,  and  marketed 
at  a profit. 

Unit ed_States_v. .Albert _0-.  HusmaQ.et  al . , 81  IBLa  271 
(June  8,  1984) 


AOHIHISTBATIVB  PBOCgpqBg- -Continued 
HEARINGS 

The  holder  of  a right-of-way  issued  pursuant  to 
Title  V of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  **  1761-1771  (1976),  is  required 
to  pay  annually,  in  advance,  the  fair  market  value  of 
the  grant.  Appellant's  contention  that  it  should  not 
pay  annual  rental  is  properly  rejected  where  appel- 
lant's flood  control  project  is  completed  but  the 
right-of-way  grant  remains  in  effect  and  the  land  is 
being  used  for  a dam,  spillway,  and  reservoir. 

Bench  Lflke  Irrigation  Co^.  78  IBLA  305  (Jan.  12,  1984) 


Due  process  does  not  require  notice  and  a prior 
hearing  in  every  case  that  an  individual  is  deprived 
of  property  so  long  as  the  individual  is  given  notice 
and  an  opportunity  to  be  heard  before  the  deprivation 
becomes  final. 

El£th_Sciencesi_Inc. , 80  IBLA  28  (Mar-  28,  1984) 


Where  one  serving  as  the  mayor  of  a city  and 
village  corporation  president  receives  actual  notice  of 
and  participates  in  a Native  allotment  contest  proceed- 
ing in  which  the  city  and  village  assert  an  interest, 
there  is  no  denial  of  due  process  as  to  appellant  city 
and  village. 

Village_&_£ity_Cguucil_of_Alekri3gikA_May_Mi_01sonA 
Law£eace_ttu£phyA._Sr-L_10fl_Rec9nsideration)_,  8o  IBLA 
221  (Apr.  30,  1984) 


The  burden  of  proving  the  error  of  an  initial 
Departmental  Indian  probate  decision  is  on  the  party 
challenging  the  decision. 

E§tate_of_Benjaain_Kentx_Sr._iBen_Nawanowayi,  13  IBI A 
21  (Aug-  29,  1984) 


Implementation  of  the  Taylor  Grazing  Act  of  1934, 
a§  amended,  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.  An  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  43  CFR 
Part  4100. 

£ll4§_Li._M2li.!lsi_Dougl  as_Li._Bgwn_vi_Bureau_of  .Ljarid 
Man&2ement,  83  IBLA  29  (Sept.  24,  1984) 


DECISIONS 

25  CFR  2.19  contemplates  that,  within  30  days 
after  an  appeal  taken  to  the  Deputy  Assistant  Secre- 
tary— Indian  Affairs  (Operations)  under  25  CFR  Part  2 
becomes  ripe  for  decision,  the  appeal  will  either  be 
decided  by  a written  decision  or  referred  to  the  Board 
of  Indian  Appeals  for  decision. 

Clay ton. J-.Wray.Vi.Deputy. Assist ant .Secretary --Indian 
iB^ian.Af fairs. iOperat ion  si,  12  IBI A_146~7jan7  277 
1984)  91  I . d.  43 


Under  43  CFR  2802.1-7(e)  (1974),  which  provided 

that  charges  for  use  and  occupancy  of  a right-of-way 
may  be  revised  after  notice  and  an  opportunity  for 
hearing,  it  is  improper  to  increase  such  charges 
without  following  the  prescribed  procedure  where  the 
right-of-way  was  issued  pursuant  to  the  Act  of  Mar.  4, 
1911,  as  amended,  43  U.S.C.  § 961  (1976),  and  has  not 
been  conformed  to  Title  V of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  $$  1761-1771 
(1982)  . 

Cole.ladustries^lacr,  82  IBLA  289  (Aug.  31,  1984) 


A hearing  is  not  necessary  in  the  absence  of  a 
material  issue  of  fact,  which,  if  proven,  would  alter 
the  disposition  of  the  matter.  An  oral  hearing  on  a 
color-of-t itle  application  will  be  denied  where  there 
are  no  allegations  of  fact  which  would  establish  the 
color-of-title  claim. 

Kifll_£s.Jgyaas,  82  IBLA  319  (Sept.  6,  1984) 


RULEMAKING 

In  deciding  whether  to  adopt  a newly  enunciated 
rule  retroactively  the  Board  of  Land  Appeals  has 
adopted  the  balance  test  which  essentially  rests  on 
balancing  the  adverse  effects  of  retroactivity  with  any 
statutory  interest  in  applying  the  rule. 

Viet 2E_Mi_0flet x_Jr-_X0n  Recon sj.deration)_,  82  IBLA  241 
(Aug.  27,  1984) 


The  characterization  of  a decision  rendered  by  the 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2 as  discretionary  is  a legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

QUy§E_Bedfield.y._Deputy.Asslt.Secretary— Indian 
Elf  ilES.lOperatigns).,  12  IBI  A 190  jriar7~27  1984)“ 
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ALASKA 

GENERALLY 

Where  a pending  application  for  a trade  and  manu- 
facturing site  became  approved  by  passage  of  sec.  1328 
of  the  Alaska  National  Interest  Lands  Conservation  Act, 
16  O.S.C.  $ 3215  (1982) , other  sections  of  the  Act  of 
May  14,  1898,  as  amended,  43  U.S.C.  §§  687a-687a-6 
(1982),  relating  to  payment  of  survey  costs  and  pur- 
chase price  remained  in  effect  as  to  the  application 
and  satisfaction  of  these  requirements  is  necessary 
before  the  land  embraced  by  such  an  application  can  be 
patented . 

HoHM_sI-._Wii.clt low,  82  IBLA  247  (Aug.  28,  1984) 


GRAZING 

A grazing  lease,  issued  after  the  lessee's 
daughter  initiated  her  qualifying  use  and  occupancy  of 
a portion  of  the  leased  premises  as  a Native  allotment 
claim,  cannot  bar  the  approval  of  the  allotment.  More- 
over, a formal  relinquishment  by  the  lessee  of  the 
portion  of  the  lease  so  occupied  by  his  daughter  was 
effective  to  terminate  the  grazing  lease  as  to  the 
relinquished  land,  so  that  upon  his  death  two  years 
later  the  lease,  which  passed  to  his  widow,  did  not 
include  the  land  within  the  allotment. 

St  ate_of_Al  3skax_Mary._Frances_DeHar  t , 82  IBLA  165 
(Aug.  6,  1984) 


HOMESTEADS 

Sec.  1328(b)  of  the  Alaska  National  Interest  Lands 
Conservation  Act  provides  that  an  applicant  for  a home- 
stead may  amend  the  land  description  contained  in  his 
application  if  said  description  designates  land  other 
than  that  which  the  applicant  intended  to  claim  at  the 
time  of  application  and  if  the  description  as  amended 
describes  the  land  originally  intended  to  be  claimed. 
If,  following  notice  to  the  State  of  Alaska  and  all 
interested  parties,  a protest  meeting  the  requirements 
of  sec.  1328  (a)  (3)  is  timely  filed  against  the  applica- 
tion as  amended,  the  legislative  approval  provided  by 
sec.  1328(a) (1)  shall  not  apply. 

Si £h a r d_Li_N e vi t t , 78  IBLA  300  (Jan.  10,  1984) 


A homestead  application  segregates  land  from 
subsequent  entry  by  a Native  seeking  to  establish  use 
and  occupancy  under  the  Native  Allotment  Act  until  the 
homestead  entry  is  canceled  on  the  official  records  of 
the  Bureau  of  Land  Management. 

Where  land  included  in  a homestead  entry  is 
described  among  lands  withdrawn  subject  to  valid 
existing  rights,  the  withdrawal  attaches  to  the 
land  upon  cancellation  of  the  entry. 

Si£JS_E._Deraient  ief  fx_State_of_Alaska , 81  IBLA  303 
7june”l57  1984) 


IRRIGATION  AND  POWER 
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not  an  agent  of  the  licenser  so  as  to  qualify  the 
licenser  as  a "holding  agency"  within  the  meaning  of 
43  CFR  2655.0-5  (a) . 

Where  Congress  has  provided  in  16  U.S.C.  § 818 
(1982)  that  lands  sought  for  a proposed  power  project 
shall  from  the  date  of  the  filing  of  an  application 
therefor  be  reserved  from  entry,  location,  or  other 
disposal  under  the  laws  of  the  United  States  until 
otherwise  directed  by  the  Federal  Power  Commission  or 
by  Congress,  and  thereafter  has  further  withdrawn  these 
same  lands  for  selection  pursuant  to  sec.  16  of  the 
Alaska  Native  Claims  Settlement  Act,  43  U.S.C.  $ 1615 
(1976) , BLH  may  properly  convey  such  lands  to  a Native 
corporation  selecting  same,  all  else  being  regular. 

Federal  land  occupied  by  a municipally  operated 
utility  pursuant  to  a license  from  the  Federal  Power 
Commission  may  be  conveyed  to  a Native  corporation 
selecting  such  land,  subject  to  such  license.  Lands 
occupied  by  the  utility  are  not  excluded  from  the 
interim  conveyance  describing  them. 

H®tchikan_Publ ic_Uti,lit ies,  79  IBLA  286  (Mar.  20,  1984) 


MINING  CLAIMS 

Under  43  CFR  2650. 3-2 (c),  mineral  patent  applica- 
tions may  continue  to  be  filed  after  Dec.  18,  1976,  on 
land  selected  by  village  or  regional  corporations  until 
such  land  is  actually  conveyed.  Sec.  22(c)  of  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C.  $ 1621(c) 

(1976),  prohibits  the  filing  of  such  an  application 
after  Dec.  18,  1976,  only  if  the  land  had  been  conveyed 
before  the  patent  application  was  filed. 

H2I2flx_IIdxx_MTNTx_Ltd._10fl_Reconsiderationl,  78  I EL A 
327  (Jan.  24,  1984) 


NATIVE  ALLOTMENTS 

Under  sec.  905  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  a Native  allotment  applicant 
may  amend  the  land  description  contained  in  the  appli- 
cation if  the  description  designates  land  other  than 
that  which  the  applicant  intended  to  claim  and  the  new 
description  describes  the  land  originally  intended  to 
be  claimed.  The  Bureau  of  Land  Management  properly 
allows  amendment  of  a description  based  on  an  old  pro- 
traction diagram  of  the  unsurveyed  township,  where 
necessary  to  locate  the  allotment  on  the  same  land 
based  on  a later  plat  of  the  surveyed  township  showing 
a change  in  the  location  of  the  area  platted. 

A Native  allotment  applicant  is  required  to  make 
satisfactory  proof  of  substantially  continuous  use  and 
occupancy  of  the  land  for  a minimum  period  of  5 years. 
Such  use  and  occupancy  contemplates  substantial  actual 
possession  or  use  of  the  land  at  least  potentially 
exclusive  of  others.  Where  the  evidence  in  the  record 
does  not  establish  applicant's  potentially  exclusive 
use  of  an  allotment,  and  a Native  corporation  asserts 
that  the  land  was  in  general  use  by  the  Native  com- 
munity, the  Bureau  of  Land  Management  shall  institute 
contest  proceedings  so  that  evidence  as  to  applicant's 
entitlement  to  the  allotment  may  be  presented. 


"Federal  installation."  The  Beaver  Falls  Hydro- 
electric Power  Project,  which  is  operated  by  Ketchikan 
Public  Utilities,  a nonprofit  division  of  the  munici- 
pality of  Ketchikan,  pursuant  to  a license  issued  by 
the  Federal  Power  Commission,  is  not  a "Federal 
installation"  and,  therefore,  the  land  occupied  by  the 
project  is  not  being  used  in  connection  with  the 
administration  of  any  "Federal  installation"  within  the 
meaning  of  43  U.S.C.  $ 1602(e)  (1976). 


The  right  to  a Native  allotment  vests  only  upon 
the  completion  of  5 years'  use  or  occupancy  of  land  and 
the  filing  of  an  application  therefor.  Where  a Native 
files  an  application  that  BLH  rejects  before  completion 
of  the  5-year  period,  the  Native  has  not  acquired  a 
vested  right  und  maintains  subsequent  right  to  the 
land  only  by  continuing  possession  of  the  land  suffi- 
cient to  put  others  on  notice  of  his  claim.  If  the 
Native  does  so,  upon  later  reinstatement  of  the 


A licensee  of  the  Federal  Power  Commission,  or  its 
successor,  the  Federal  Energy  Regulatory  Commission,  is 


B 
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rejected  application  he  or  she  will  acquire  a vested 
right  to  the  application. 

Pell2_Bay_Co. , 78  IBLA  196  (Jan.  5,  1984) 


Sac.  1329(b)  of  the  Alaska  National  Interest  Lands 
Conservation  Act  provides  that  an  applicant  for  a home- 
stead may  amend  the  land  description  contained  in  his 
application  if  said  description  designates  land  other 
than  that  which  the  applicant  intended  to  claim  at  the 
time  of  application  and  if  the  description  as  amended 
describes  the  land  originally  intended  to  be  claimed. 
If,  following  notice  to  the  State  of  Alaska  and  all 
interested  parties,  a protest  meeting  the  requirements 
of  sec.  1328  (a)  (3)  is  timely  filed  against  the  applica- 
tion as  amended,  the  legislative  approval  provided  by 
sec.  1328  (a)  (1)  shall  not  apply. 

£ichard_k -_Neyit t , 78  IBLA  300  (Jan.  10,  1984) 


Where  a Native  allotment  application  was  approved 
after  a Government  contest  and  prior  to  the  passage  of 
sec.  905  of  ANILCa,  which  legislatively  approved 
pending  allotment  applications,  sec.  905's  180-day 
protest  rights  providing  for  a hearing  do  not  apply  to 
this  already  adjudicated  and  approved  application. 

V.iila.3G_&_City_Coancil_of  _Alekaailik<._flay_Mi_OlsonA 
Lawrence_Murphy^_Sri_lQa_Recoiisideratioja)_,  80  IBLA 
221  (Apr.  30,  1984) 


A homestead  application  segregates  land  from 
subsequent  entry  by  a Native  seeking  to  establish  use 
and  occupancy  under  the  Native  Allotment  Act  until  the 
homestead  entry  is  canceled  on  the  official  records  of 
the  Bureau  of  Land  Management. 

5i2£_E-_Demientief f L State_of _Alaska , 81  IBLA  303 
(June  15,  1984) 


Where  a trail  was  cut  across  a tract  of  land  by 
the  father  of  a Native  allotment  applicant  a few  years 
prior  to  her  occupancy  of  the  tract,  but  was  used  only 
by  her  father's  hunting  clients  and  perhaps  one  or  two 
other  hunting  parties  each  hunting  season,  such  use 
does  not  constitute  either  occupancy  or  appropriation 
of  the  land  such  as  would  bar  the  applicant's  claim  to 
it  as  "vacant  and  unappropriated  land." 

A grazing  lease,  issued  after  the  lessee's 
daughter  initiated  her  qualifying  use  and  occupancy  of 
a portion  of  the  leased  premises  as  a Native  allotment 
claim,  cannot  bar  the  approval  of  the  allotment.  More- 
over, a formal  relinquishment  by  the  lessee  of  the 
portion  of  the  lease  so  occupied  by  his  daughter  was 
effective  to  terminate  the  grazing  lease  as  to  the 
relinquished  land,  so  that  upon  his  death  two  years 
later  the  lease,  which  passed  to  his  widow,  did  not 
include  the  land  within  the  allotment. 

St  at  e_of  _Al_as{£a^_Ma£X_EraEces_DeHa|rt , 82  IBLA  165 
(Aug.  6,  1984) 


DIL  AND  GAS  LEASES 

The  DO I Fiscal  1981  Appropriations  Act  authority 
to  lease  oil  and  gas  in  the  National  Petroleum 
Reserve — Alaska  (NPR-A)  is  authority  independent  of 
the  Mineral  Lands  Leasing  Act  of  1920  and  applicable 
to  all  lands  within  the  boundaries  of  the  NPR-A.  The 
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Department  sought  such  authority  and  the  two  Appro- 
priations Committees  worked  to  establish  such  indepen- 
dent authority. 

AUkiiaLizat  i23_f2I_2ii_&n£_Sas_LeasiQg_on_the_National 
EgtCSiSHS-Seserve  — Alaska,  M- 36940  (Oct.  15,  1981) 

91  I.D.  1 


t 

POSSESSORY  RIGHTS 

The  right  to  a Native  allotment  vests  only  upon 
the  completion  of  5 years'  use  or  occupancy  of  land  and 
the  filing  of  an  application  therefor.  Where  a Native  f 

files  an  application  that  BLH  rejects  before  completion 
of  the  5-year  period,  the  Native  has  not  acquired  a 
vested  right  and  maintains  subsequent  right  to  the 
land  only  by  continuing  possession  of  the  land  suffi- 
cient to  put  others  on  notice  of  his  claim.  If  the 
Native  does  so,  upon  later  reinstatement  of  the 
rejected  application  he  or  she  will  acquire  a vested 
right  to  the  application. 

£§dr o_Bay_Coi , 78  IBLA  196  (Jan.  5,  1984) 


Where  a pending  application  for  a trade  and  manu- 
facturing site  became  approved  by  passage  of  sec.  1328 
of  the  Alaska  National  Interest  Lands  Conservation  Act, 
16  U.S.C.  § 3215  (1982),  other  sections  of  the  Act  of 
May  14,  1898,  as  amended,  43  U.S.C.  §§  687a-687a-6 
(1982) , relating  to  payment  of  survey  costs  and  pur- 
chase price  remained  in  effect  as  to  the  application 
and  satisfaction  of  these  requirements  is  necessary 
befbre  the  land  embraced  by  such  an  application  can  be 
patented. 

£252 a_ J - _ Wa i d t lo w , 82  IBLA  247  (Aug.  28,  1984) 


TRADE  AND  MANUFACTURING  SITES 

Where  a pending  application  for  a trade  and  manu- 
facturing site  became  approved  by  passage  of  sec.  1328 
of  the  Alaska  National  Interest  Lands  Conservation  Act, 
16  U.S.C.  $ 3215  (1982),  other  sections  of  the  Act  of 
Kay  14,  1896,  as  amended,  43  U.S.C.  $$  687a-687a-6 
(1982),  relating  to  payment  of  survey  costs  and  pur- 
chase price  remained  in  effect  as  to  the  application 
and  satisfaction  of  these  requirements  is  necessary 
before  the  land  embraced  by  such  an  application  can  be 
patented. 

Where  an  applicant  for  a trade  and  manufacturing 
site  alleges  that  she  timely  mailed  a notice  of  appeal 
of  a decision  setting  forth  estimated  cost  of  survey 
but  there  is  no  evidence  to  indicate  that  it  was  ever 
received  by  the  proper  Bureau  of  Land  Management 
office,  the  applicant  must  bear  the  consequences. 

£onna_J._Waidtlow,  82  IBLA  247  (Aug.  28,  1984) 


AL£SM_miOML_IOMEST_LMDS 

C0MMXAIIQiJ_ACT 

generally 


Sec.  1328(b)  of  the  Alaska  National  Interest  Lands 
Conservation  Act  provides  that  an  applicant  for  a home- 
stead may  amend  the  land  description  contained  in  his 
application  if  said  description  designates  land  other 
than  that  which  the  applicant  intended  to  claim  at  the 
time  of  application  and  if  the  description  as  amended 
describes  the  land  originally  intended  to  be  claimed. 
If,  following  notice  to  the  State  of  Alaska  and  all 
interested  parties,  a protest  meeting  the  requirements 
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of  sec.  1328  (a)  (3)  is  timely  filed  against  the  applica- 
tion as  amended,  the  legislative  approval  provided  by 
sec.  1328(a)(1)  shall  not  apply. 

Ri2liard_Li-Nevitt,  78  IBLA  300  (Jan.  10,  1984) 


Where  a pending  application  for  a trade  and  manu- 
facturing site  became  approved  by  passage  of  sec.  1328 
of  the  Alaska  Rational  Interest  Lands  Conservation  Act, 
16  U.S.C.  § 3215  (1982) , other  sections  of  the  Act  of 
May  14,  1898,  as  amended,  43  U.S.C.  $$  687a-687a-6 
(1982),  relating  to  payment  of  survey  costs  and  pur- 
chase price  remained  in  effect  as  to  the  application 
and  satisfaction  of  these  requirements  is  necessary 
before  the  land  embraced  by  such  an  application  can  be 
pat ented- 

Donna_J._Waidtlgw,  82  IBLA  247  (Aug.  28,  1984) 


SPECIAL  LAND  SETTLEMENTS 

Under  sec.  1427(e) (3) (A)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  94  Stat.  2525, 
Ayakulik,  Inc.,  a village  corporation,  is  entitled  only 
to  the  available  lands  within  the  "one  mile  square” 
exclusion  of  Public  Land  Order  No.  1634. 

82  IBLA  80  (July  17,  1984) 


ALASKA_NATiyE_CLiIKS_.SETTLEMENT_^CT 
ADMINISTRATIVE  PROCEDURE 
Generally 

Prior  to  the  conveyance  of  public  lands  subject  to 
valid  existing  rights  not  leading  to  acquisition  of 
title,  but  recognized  under  the  Alaska  Native  Claims 
Settlement  Act,  there  is  no  basis  for  an  administrative 
appeal  to  enforce  the  valid  existing  rights  claimed. 

Manley_Hot_SErings_Communit£_Assln,  80  IBLA  313  (May  4, 
1934)” 


Decisi on_to  Issue  Conveyance 

A claim  of  prior  use  of  public  lands  does  not 
preclude  the  selection  and  conveyance  of  the  lands  in 
accordance  with  the  Alaska  Native  Claims  Settlement 
Act,  and  a decision  of  the  Bureau  of  Land  Management  to 
convey  the  public  lands  will  be  upheld  against  such  a 
claim. 

_§2rinqs_Cgmmun  j.ty_As§In , 80  IBLA  313  (May  4, 

1484)” 


APPEALS 

Generally 

When  a party  appeals  a BLM  easement  determination 
made  pursuant  to  ANCSA  and  Department  regulations,  the 
burden  of  proof  is  on  the  party  challenging  the  deter- 
mination to  show  that  the  determination  is  erroneous. 
Where  BLM  finds  that  site  easements  are  not  necessary 
to  accommodate  existing  patterns  of  travel  and  an 
appealing  party  fails  to  show  otherwise,  the  BLM 
decision  will  ordinarily  be  affirmed.  Where  BLM's 
decision  rests  on  an  assumption  which  is  not  supported 


ALASKA  MOTIVE  CLAIMS.  SETTLEHgNT_jCT— Continued 
APPEALS — Continued 
Generally — Continued 

by  facts  of  record,  it  must  be  set  aside  for  the 
record  to  be  supplemented. 

S t^t e_of .Alaska , 78  IBLA  390  (Jan.  31,  1984) 


Prior  to  the  conveyance  of  public  lands  subject  to 
valid  existing  rights  not  leading  to  acquisition  of 
title,  but  recognized  under  the  Alaska  Native  Claims 
Settlement  Act,  there  is  no  basis  for  an  administrative 
appeal  to  enforce  the  valid  existing  rights  claimed. 

flanlQy  Hot  Springs  Communjty_Assln,  80  IBLA  313  (Hay  4, 
1984) 


Standing 

The  State  of  Alaska  has  standing  to  challenge  the 
failure  of  the  Bureau  of  Land  Management  to  reserve 
site  easements  along  a navigable  river  by  virtue  of  the 
property  interest  it  holds  in  the  submerged  lands  of 
the  river  and  its  allegations  that  site  easements  are 
necessary  for  a reasonable  pattern  of  public  travel  and 
access  to  public  lands  along  the  river. 

Statg_2f_Ai3ska,  78  IBLA  390  (Jan.  31,  1984) 


Standing  to  appeal  decisions  relating  to  land 
selections  under  the  Alaska  Native  Claims  Settlement 
Act  requires  that  a party  have  a property  interest  in 
land  affected  by  the  decision.  43  CPR  4.410(b).  The 
allegation  of  ownership  and  use  of  State  and  Federal 
lands  as  a member  of  the  public  does  not  establish 
standing. 

Sierra  Clgb*  Alaska  Chapter*._et_al.  , 79  IBLA  112 

~(Feb7~2l7  19847 


CONVEYANCES 

Generally 

A claim  of  prior  use  of  public  lands  does  not 
preclude  the  selection  and  conveyance  of  the  lands  in 
accordance  with  the  Alaska  Native  Claims  Settlement 
Act,  and  a decision  of  the  Bureau  of  Land  Management  to 
convey  the  public  lands  will  be  upheld  against  such  a 
claim. 

Manley  Hot  S£rings_£ommuriity_Assln , 80  IBLA  313  (May  4, 
1984) 


With  respect  to  a known  party  claiming  a property 
interest  adversely  affected  by  a decision  to  issue 
conveyance  under  the  Alaska  Native  Claims  Settlement 
Act,  both  the  regulations  at  43  CFR  2650.7  and  the 
requirements  of  due  process  mandate  an  effort  to  serve 
notice  of  the  decision,  coupled  with  a 30-day  appeal 
period  from  date  of  service.  Where  such  a party  files 
a notice  of  appeal  within  30  days  of  service  of  the 
decision,  but  not  within  30  days  of  publication  of 
that  decision  in  the  Federal  Register,  it  is  error  for 
the  Eureau  of  Land  Management  to  dismiss  the  appeal  as 
untimely. 

Gooflijews  p<|Y  Mining  Co.  et_al.,  81  IBLA  1 (May  14, 
1984) ” 
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BLN  nay  properly  reserve  a site  easenent  pursuant 
to  sec.  17(b)  of  the  Alaska  Native  Clains  Settlement 
Act,  as  aiea&ed,  43  U.S.C.  $ 1613(a)  (1982),  where  the 

easenent  is  reasonably  necessary  to  guarantee  a full 
right  of  public  use  because  there  are  no  reasonable 
alternative  sites  on  publicly  owned  land  which  likewise 
guarantee  such  use,  e^g.,  where  the  suggested  alterna- 
tive sites  are  within  a bombing  range  under  the  juris- 
diction of  the  Department  of  the  Air  Force. 

l22ll2iiliele_CoE£a.,  81  TBLA  317  (June  19,  1984) 


Interim  Conveyance 

Where  Congress  has  provided  in  16  D.S.C.  $ 818 
(1982)  that  lands  sought  for  a proposed  power  project 
shall  from  the  date  of  the  filing  of  an  application 
therefor  be  reserved  from  entry,  location,  or  other 
disposal  under  the  laws  of  the  United  States  until 
otherwise  directed  by  the  Federal  Power  Commission  or 
by  Congress,  and  thereafter  has  further  withdrawn  these 
same  lands  for  selection  pursuant  to  sec.  16  of  the 
Alaska  Native  Claims  Settlement  Act,  43  U.S.C.  § 1615 
(1976)  , BLH  may  properly  convey  such  lands  to  a Native 
corporation  selecting  same,  all  else  being  regular. 

Eets^ikaii_Pablic_Utilitigs,  79  IBLA  2-86  (Mar.  20,  1984) 


Na t iye_G rogps 

A determination  by  the  Bureau  of  Indian  Affairs 
to  deny  a Native  corporation  status  as  a Native  group 
because  the  members  of  the  corporation  do  not  compose 
more  than  one  family  or  household  as  required  by  43  CFR 
2653.6(a) (5)  will  be  affirmed  on  appeal  where  the  facts 
show  that  the  five  Native  members  are  a father  and  four 
of  his  children  and  that  although  one  of  the  children 
was  an  adult  on  the  critical  census  date  and  was  head 
of  a household  in  another  area,  the  living  situation  at 
the  group  locality  was  that  of  a single  family  or 
household  with  the  father  as  the  head  of  that  family  or 
household. 

N eec hoot licha aga t_Corpa_ , 79  IBLA  301  (Mar.  20,  1984) 


To  establish  its  eligibility  to  select  lands  under 
the  Alaska  Native  Claims  Settlement  Act,  a Native  group 
must  constitute  a majority  of  the  residents  in  the 
locality.  Where  the  record  before  the  Board  reveals 
disputed  questions  of  fact  as  to  the  geographic  bound- 
aries of  a Native  group's  locality  as  well  as  the  resi- 
dent population  of  the  group  on  Apr.  1,  1970,  the 
census  enumeration  date  for  determining  Native  group 
eligibility  for  land  selection  entitlement,  the  matter 
should  be  referred  for  hearing. 

Chi3acti_Natiyesi._Igc2.A_Tlle_Groiisg_Sreek  CorpA,  80  IBLA 
89  (Mar.  39,  1984) 


family  or  household  with  the  father  as  the  head  of  that 
family  or  household. 

Savonoski.  Inc..  80  IBLA  231  (Apr.  30,  1984) 


BLH  may  properly  reject  a Native  group  selection 
application  filed  pursuant  to  sec.  14  (h)  (2)  of  the 
Alaska  Native  Claims  Settlement  Act,  gs  amended, 

43  U.S.C.  $ 1613(h)(2)  (1982),  where,  prior“to~Dec.  18, 

1975,  the  land  was  withdrawn  for  village  selections  and 

at  all  times  thereafter  the  land  has  been  subject  to  a t 

prior  selection  by  a Native  village  corporation,  such 

that  the  land  is  not  available  for  selection  under 

43  CFR  2653.3  (a) . 

Gol^-Creek-Susit  na_Native  Ass ' n^Inc^,  81  IBLA  69 
(May  23,  1984) 


Where  a certificate  of  ineligibility  for  status 
as  a Native  group  was  not  sent  by  the  Bureau  of  Indian 
Affairs  to  the  person  authorized  in  the  record  by  the 
members  of  a Native  group  to  be  their  agent  for  any  and 
all  legal  effects  for  the  group  but  was  sent  instead 
to  a member  of  the  Native  group,  at  an  incorrect 
address,  the  provisions  of  43  CFR  2653.6  (a)  (6)  were  not 
followed,  and  the  certificate  of  ineligibility  was  not 
served  on  the  Native  group. 


Nabesna_Native_£O££i*_Inci_10n_Reconsiderationl, 

83  IBLA  82  (Sept.  28,  1984) 


Region al^CgnveyaQces 

Under  43  CFR  2650. 3-2 (c),  mineral  patent  applica- 
tions may  continue  to  be  filed  after  Dec.  18,  1976,  on 
land  selected  by  village  or  regional  corporations  until 
such  land  is  actually  conveyed.  Sec.  22(c)  of  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C.  § 1621(c) 

(1976) , prohibits  the  filing  of  such  an  application 
after  Dec.  18,  1976,  only  if  the  land  had  been  conveyed 
before  the  patent  application  was  filed. 

* 

H2X2n*._LtdJtA_flTNX«.-Lidi_lQn_Recoasidgj:§tionl.,  78  IBLA 
327  (Jan.  24,  1984) 


Pursuant  to  the  1982  Chugach  Natives,  Inc., 
Settlement  Agreement,  the  proviso  of  sec.  11  of 
P.L.  94-204  shall  be  included  in  any  conveyance  of 
lands  to  Chugach  Natives,  Inc.,  in  the  Icy  Bay  regional 
deficiency  withdrawal  area.  A conveyance  to  that 
corporation  which  is  not  made  expressly  subject  to  such 
proviso  will  not  be  disturbed  where  it  appears  that  the 
land  at  issue  was  not  within  the  deficiency  withdrawal 
area. 

Henry._£ortert_George_Boiren1._Y.ik-Tat_Kw3ant_rnc2_, 

81  IBLA  311  (June  18,  1984) 


A determination  by  the  Bureau  of  Indian  Affairs 
to  deny  a Native  corporation  status  as  a Native  group 
because  the  members  of  the  corporation  do  not  compose 
more  than  one  family  or  household  as  required  by  43  CFR 
2653.6(a)(5)  will  be  affirmed  on  appeal  where  the  facts 
show  that  the  seven  Native  members  are  a father,  a 
mother,  and  five  children,  and  that  although  one  of  the 
children  was  an  adult  on  the  critical  census  date  and 
was  head  of  a household  in  another  area,  the  living 
situation  at  the  group  locality  was  that  of  a single 


Valid  gxisting_Rj,gh  ts 
Generally 


In  accordance  with  sec.  14  of  the  Alaska  Native  Claim 
Settlement  Act,  the  Bureau  of  Land  Management's  convey- 
ances of  public  lands  to  a village  corporation  are  made 
subject  to  valid  existing  rights  in  the  lands,  includ- 
ing rights  of  access. 

Prior  to  the  conveyance  of  public  lands  subject  to 
valid  existing  rights  not  leading  to  acquisition  of 
title,  but  recognized  under  the  Alaska  Native  Claims 
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Settlement  Act,  there  is  no  basis  for  an  administrative 
appeal  to  enforce  the  valid  existing  rights  claimed. 

Manley_Hot_SDrings_Community_Ass.jn,  80  IBLA  313  (May  4, 
1984)' 


With  respect  to  an  interim  conveyance  of  land  to  a 
Native  corporation  pursuant  to  sec.  14  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  43  O.S.C. 

5 1613  (1982),  the  statute  does  not  provide  for  the 
reservation  of  a private  right  of  access  to  a mining 
claim,  but  such  right  of  access  is  protected  as  a 
valid  existing  right  under  sec.  17  (b)  (2)  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  43  IJ.S.C. 

5 1515  (b)  (2)  (1975)  . 

Herbert  _Ix_Ste  wart  X_D  on  a ld_J.__Ferqusgn,  82  IBLA  329 
Tsept._7,_T984) 


Third- Pa rty_lnterests 

Federal  land  occupied  by  a municipally  operated 
utility  pursuant  to  a license  from  the  Federal  Power 
Commission  may  be  conveyed  to  a Native  corporation 
selecting  such  land,  subject  to  such  license.  Lands 
occupied  by  the  utility  are  not  excluded  from  the 
interim  conveyance  describing  them. 

Ket ch ikan_P u blic_U tili t ies , 79  IBLA  286  (Mar.  20,  1984) 


BLM  may  properly  approve  land  for  interim  con- 
veyance to  a Native  village  corporation  subject  to 
certain  third-party  interests,  if  valid,  and  thereby 
reserve  the  question  of  whether  those  interests  con- 
stitute valid  existing  rights  under  sec.  14  (g)  of 
ANCSA,  as  amended,  43  ll.S.C.  § 1613(g)  (1982)  . 

U j^£eagyik_I.nupLa t_Corps_,  81  IBLA  222  (June  6,  1984) 


Village  Conveyances 

Under  43  CFR  2650.3-2(c),  mineral  patent  applica- 
tions may  continue  to  be  filed  after  Dec.  18,  1976,  on 
land  selected  by  village  or  regional  corporations  until 
such  land  is  actually  conveyed.  Sec.  22(c)  of  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C.  § 1621(c) 

(1976) , prohibits  the  filing  of  such  an  application 
after  Dec.  18,  1976,  only  if  the  land  had  been  conveyed 
before  the  patent  application  was  filed. 

Doyon*  Ltd.x  MTNTx_Lt! . iOn_Recgns ider at ion)_,  78  IBLA 

327“jan._24,_1984r 


Under  sec.  1427  (e)(3)(A)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  94  stat.  2525, 
Ayakulik,  Inc.,  a village  corporation,  is  entitled  only 
to  the  available  lands  within  the  "one  mile  square" 
exclusion  of  Public  Land  Order  No.  1634. 

Aygkuiik1L_inc..,  82  IBLA  80  (Julv  17«  1884) 


Federal  Installation 

"Federal  installation."  The  Beaver  Falls  Hydro- 
electric Power  Project,  which  is  operated  by  Ketchikan 
Public  Utilities,  a nonprofit  division  of  the  munici- 
pality of  Ketchikan,  pursuant  to  a license  issued  by 
the  Federal  Power  Commission,  is  not  a "Federal 
installation"  and,  therefore,  the  land  occupied  by  the 
project  is  not  being  used  in  connection  with  the 
administration  of  any  “Federal  installation"  within  the 
meaning  of  43  U.S.C.  5 1602(e)  (1976). 

A licensee  of  the  Federal  Power  Commission,  or  its 
successor,  the  Federal  Energy  Regulatory  Commission,  is 
not  an  agent  of  the  licenser  so  as  to  qualify  the 
licenser  as  a "holding  agency"  within  the  meaning  of 
43  CFR  2655.0-5  (a)  . 

E§tchikan_£gbli£_Utilities,  79  IBLA  286  (Mar.  2C,  1984) 


BLM  may  properly  include  all  land  actually  used  in 
connection  with  the  administration  of  a Federal  instal- 
lation during  the  period  of  time  that  the  land  was 
available  for  selection  by  the  Native  village  corpora- 
tion when  defining  land  excluded  from  an  interim  con- 
veyance to  a Native  village  corporation  under 
sec.  3(e)  of  ANCSA,  as  amended,  43  U.S.C.  4 1602  (e) 
(1982),  regardless  of  whether  the  Federal  agency  may 
thereafter  contemplate  relocation  of  the  installation. 

Uk2gaayik_Inu2iat_Cqr2i,  81  IBLA  222  (June  6,  1984) 


Holding  Agency 

"Federal  installation."  The  Beaver  Falls  Hydro- 
electric Power  Project,  which  is  operated  by  Ketchikan 
Public  Utilities,  a nonprofit  division  of  the  munici- 
pality of  Ketchikan,  pursuant  to  a license  issued  by 
the  Federal  Power  Commission,  is  not  a "Federal 
installation"  and,  therefore,  the  land  occupied  by  the 
project  is  not  being  used  in  connection  with  the 
administration  of  any  "Federal  installation"  within  the 
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A licensee  of  the  Federal  Power  Commission,  or  its 
successor,  the  Federal  Energy  Regulatory  Commission,  is 
not  an  agent  of  the  licenser  so  as  to  qualify  the 
licenser  as  a "holding  agency"  within  the  meaning  of 
43  CFR  2655.0-5  (a)  . 

k®b£hi!ia!l_8afeli£_S£iIitiS§>  78  IBLA  286  (Mar.  20,  1984) 


Publjc_Lands 


generally 

"Federal  installation."  The  Beaver  Falls  Hydro- 
Lectric  Power  Project,  which  is  operated  by  Ketchikan 
ablic  Utilities,  a nonprofit  division  of  the  munici- 
ality  of  Ketchikan,  pursuant  to  a license  issued  by 
he  Federal  Power  Commission,  is  not  a "Federal 
nstallation"  and,  therefore,  the  land  occupied  by  the 
roject  is  not  being  used  in  connection  with  the 
dministration  of  any  "Federal  installation"  within  the 


A licensee  of  the  Federal  Power  Commission,  or  its 
successor,  the  Federal  Energy  Regulatory  Commission,  is 
not  an  agent  of  the  licenser  so  as  to  qualify  the 
licenser  as  a "holding  agency"  within  the  meaning  of 
43  CFR  2655.0-5  (a)  . 


k2t£hikan_fiukllc_U tj.li ties,  79  IBLA  286  (Mar.  20,  1984) 
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BLH  may  properly  include  all  land  actually  used  in 
connection  with  the  administration  of  a Federal  instal- 
lation during  the  period  of  time  that  the  land  was 
available  for  selection  by  the  Native  village  corpora- 
tion when  defining  land  excluded  from  an  interim  con- 
veyance to  a Native  village  corporation  under 
sec.  3(e)  of  ANCSA,  as  ameg^ea,  43  U.S.c.  4 1602(e) 
(1962) , regardless  of  whether  the  Federal  agency  may 
thereafter  contemplate  relocation  of  the  installation. 

UJSEgaavii.InuEiat.Corps.,  81  TBLA  222  (June  6,  1984) 


EASEMENTS 

Generally 

Sec.  17(b) (3)  of  ANCSA  directs  the  Secretary  of 
the  Interior,  after  consultation,  to  reserve  such 
public  easements  as  he  determines  are  necessary.  In 
making  easement  reservations,  the  Secretary  must 
adhere  to  the  specific  selection  criteria  set  forth 
in  sec.  17(b)(1)  of  ANCSA. 

State_of_Alaska,  79  IBLA  335  (Mar.  22,  1984) 


If  BLM  determines  that  a waterway  through  land 
to  be  conveyed  pursuant  to  the  Alaska  Native  claims 
Settlement  Act  is  a "major  waterway,"  as  defined  in 
43  CFB  2650.0-5(0),  BLM  must  reserve  in  the  land  con- 
veyance such  public  easements  at  periodic  points  along 
the  waterway  as  are  reasonably  necessary  to  facilitate 
proper  public  use  of  the  waterway  after  the  conveyance. 

State_of_Alaska,  81  IBLA  7 (May  14,  1984) 


Access 

BLM  may  properly  reserve  a site  easement  pursuant 
to  sec.  17(b)  of  the  Alaska  Native  Claims  Settlement 
A„t,  as  af ended , 43  U.S.C.  § 1613(a)  (1982),  where  the 

easement  is  reasonably  necessary  to  guarantee  a full 
right  of  public  use  because  there  are  no  reasonable 
alternative  sites  on  publicly  owned  land  which  likewise 
guarantee  such  use,  e-j.,  where  the  suggested  alterna- 
tive sites  are  within  a bombing  range  under  the  juris- 
diction of  the  Department  of  the  Air  Force. 

l22hot thele^Corp. , 81  IBLA  317  (June  19,  1984) 


With  respect  to  an  interim  conveyance  of  land  to  a 
Native  corporation  pursuant  to  sec.  14  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  43  U.S.C. 

5 1613  (1982) , the  statute  does  not  provide  for  the 
reservation  of  a private  right  of  access  to  a mining 
claim,  but  such  right  of  access  is  protected  as  a 
valid  existing  right  under  sec.  17(b)(2)  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  43  U.S  C. 

5 1516  (b)  (2)  (1976)  . 

2®EE§Et_I-_Stewarti_Donald_Ji  Ferguson,  82  IBLA  329 
(Sept.  7,  1984) 


it » § K A _N A T I V E_£L A I ft S_SE TTL EM E N T_A C T- -Continued 
EASEMENTS — Continued 
De2isign_to  Reserve 

The  State  of  Alaska  has  standing  to  challenge  the 
failure  of  the  Bureau  of  Land  Management  to  reserve 
site  easements  along  a navigable  river  by  virtue  of  the 
property  interest  it  holds  in  the  submerged  lands  of 
the  river  and  its  allegations  that  site  easements  are 
necessary  for  a reasonable  pattern  of  public  travel  and 
access  to  public  lands  along  the  river. 

State_of_ Alaska,  78  IBLA  390  (Jan.  31,  1984) 


With  respect  to  an  interim  conveyance  of  land  to  a 
Native  corporation  pursuant  to  sec.  14  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  43  U.S.C. 

4 1613  (1982),  the  statute  does  not  provide  for  the 
reservation  of  a private  right  of  access  to  a mining 
claim,  but  such  right  of  access  is  protected  as  a 
valid  existing  right  under  sec.  17(b)(2)  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  43  U.S.C. 

4 1616  (b)  (2)  (1976)  . 

Herbert_Ii_Stewarti_Donald_J.  Ferguson,  82  IBLA  329 
(Sept.  7,  1984) 


Eufclic_Egsements 


The  Department's  authority  to  reserve  public 
easements  across  lands  conveyed  to  a village  corpora- 
tion under  the  Alaska  Native  Claims  Settlement  Act  is 
limited  to  providing  access  to  lands  not  selected  for 
conveyance. 


.32il.lS.y_Hot_SjErj,ngs  Community  Ass'n 
1984)  


80  IBLA  313  (May  4, 


A BLM  decision  reserving  a public  easement,  which 
constitutes  a buffer  zone  around  a weather  balloon 
launching  facility,  pursuant  to  sec.  17(b)  of  ANCSA,  as 
amended,  43  U.S.C.  4 1616(b)  (1982),  will  be  affirmed 

on  appeal  where  the  decision  is  supported  by  a rational 
basis. 

H!iEea2!i!i_InaEiat_CorEi,  81  IBLA  222  (June  6,  1984) 


BLM  may  properly  reserve  a site  easement  pursuant 
to  sec.  17(b)  of  the  Alaska  Native  Claims  Settlement 
Act,  as  amended,  43  U.S.C.  4 1613(a)  (1982),  where  the 

easement  is  reasonably  necessary  to  guarantee  a full 
right  of  public  use  because  there  are  no  reasonable 
alternative  sites  on  publicly  owned  land  which  likewise 
guarantee  such  use,  e^g^.,  where  the  suggested  alterna- 
tive sites  are  within  a bombing  range  under  the  juris- 
diction of  the  Department  of  the  Air  Force. 

22ahotthele_Cgr£. , 81  IBLA  317  (June  19,  1984) 


Review 

When  a party  appeals  a BLR  easement  determination 
made  pursuant  to  ANCSA,  the  burden  of  proof  is  upon  the 
party  challenging  the  determination  to  show  that  the 
decision  is  erroneous.  A decision  to  reserve  an  ease- 
ment will  ordinarily  be  affirmed  where  it  is  supported 
by  a rational  basis.  However,  when  the  written  assess- 
ment required  by  43  CFR  2650.4-7  and  the  record  do  not 
provide  a sufficient  factual  basis  for  the  Board  to 
determine  the  reasonableness  of  the  BLM  decision  or  the 
merits  of  the  appellant's  arguments,  the  decision  will 
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be  set  aside  and  the  case  remanded  to  BLM  for  compila- 
tion of  a lore  complete  record  and  a reavalaation  of 
its  easement  decision. 

State_2i-lia§ka,  79  I BLA  335  (Mar.  22,  1984) 


When  the  record  of  BLM ' s final  decision  concerning 
the  reservation  of  public  easements  in  the  conveyance 
of  land  pursuant  to  the  Alaska  Native  Claims  Settlement 
Act  does  not  reveal  any  explanation  of  BLM  * s determin- 
ation not  to  include  the  reservation  of  particular 
easements  timely  recommended  by  the  State  of  Alaska, 
the  Board  will  set  aside  the  decision  and  require  BLM 
to  consider  the  State's  recommendations  and  provide  a 
written  explanation  of  its  decision  in  response  to  the 
recommendations. 

St  it e_of_ Alaska,  81  IBL A 7 (May  14,  1984) 


NATIVE  LAND  SELECTIONS 
Nations l_Forest  ^and 

Where  Congress  has  provided  in  16  D.S.C.  $ 818 
(1982)  that  lands  sought  for  a proposed  power  project 
shall  from  the  date  of  the  filing  of  an  application 
therefor  be  reserved  from  entry,  location,  or  other 
disposal  under  the  laws  of  the  United  States  until 
otherwise  directed  by  the  Federal  Power  Commission  or 
by  Congress,  and  thereafter  has  further  withdrawn  these 
same  lands  for  selection  pursuant  to  sec.  16  of  the 
Alaska  Native  Claims  Settlement  Act,  43  U.S.C.  § 1615 
(1976),  BLM  may  properly  convey  such  lands  to  a Native 
corporation  selecting  same,  all  else  being  regular. 

ch ikan_P ublic_Ut ilities , 79  IB  LA  286  (Mar.  20,  1984) 


Village  Selections 

Federal  land  occupied  by  a municipally  operated 
utility  pursuant  to  a license  from  the  Federal  Power 
Commission  may  be  conveyed  to  a Native  corporation 
selecting  such  land,  subject  to  such  license.  Lands 
occupied  by  the  utility  are  not  excluded  from  the 
interim  conveyance  describing  them. 

Ket £hikan_Public_Utilit ies , 79  IB  LA  286  (Mar.  20,  1984) 


BLM  may  properly  reject  a Native  group  selection 
application  filed  pursuant  to  sec-  14(h)  (2)  of  the 
Alaska  Native  Claims  Settlement  Act,  as  amended, 

43  O.S.C.  * 1613(h)(2)  (1982),  where,  prior  to  Dec.  18, 

1975,  the  land  was  withdrawn  for  village  selections  and 
at  all  times  thereafter  the  land  has  been  subject  to  a 
prior  selection  by  a Native  village  corporation,  such 
that  the  land  is  not  available  for  selection  under 
43  CFR  2653.3  (a) . 

Sold  TreekiSu si.t na_Na t i.ve_Ass^n1._Inc1,,  81  IBLA  69 
Jm  ay  "*2  37~1 9 84  T 
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Withdrawals  for  Native_Selectign 

ieaetalli 

Where  Congress  has  provided  in  16  D.S.C.  5 818 
(1982)  that  lands  songht  for  a proposed  power  project 
shall  from  the  date  of  the  filing  of  an  application 
therefor  be  reserved  froa  entry,  location,  or  other 
disposal  under  the  laws  of  the  United  States  until 
otherwise  directed  by  the  Federal  Power  coanission  or 
by  Congress,  and  thereafter  has  further  withdrawn  these 
same  lands  for  selection  pursuant  to  sec.  16  of  the 
Alaska  Native  Claias  Settleaent  Act,  43  D.S.C.  $ 1615 
(1976),  BLH  may  properly  convey  such  lands  to  a Native 
corporation  selecting  same,  all  else  being  regular. 

ketciikaB_£abli£_D£ili£ies,  79  IBLA  286  (Bar.  20,  1984) 


APPEALS 

The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c) (2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary — Indian  Affairs  (Operations)  ren- 
dered under  the  administrative  appeal  regulations  of 
25  CFR  Part  2 that  are  not  based  solely  on  the  exercise 
of  discretion.  A decision  that  requires  the  applica- 
tion of  general  legal  principles  to  a specific  fact 
situation  involves  an  interpretation  of  law  and  is  not 
solely  discretionary.  Therefore,  it  can  be  reviewed 
by  the  Board. 

The  characterization  of  a decision  rendered  by  the 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2 as  discretionary  is  a legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

A decision  by  the  Deputy  Assistant  Secretary-- 
Indian  Affairs  (Operations)  under  25  CFR  Part  2 that  is 
not  timely  appealed  to  the  Board  of  Indian  Appeals  is 
final  for  the  Department. 

25  CFR  2.19  contemplates  that,  within  30  days 
after  an  appeal  taken  to  the  Deputy  Assistant  Secre- 
tary— Indian  Affairs  (Operations)  under  25  CFR  Part  2 
becomes  ripe  for  decision,  the  appeal  will  either  be 
decided  by  a written  decision  or  referred  to  the  Board 
of  Indian  Appeals  for  decision. 

Upon  the  expiration  of  the  30-day  time  period  for 
decision  established  by  25  CFR  2.19(b),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary — Indian  Affairs 
(Operations).  However,  the  Board  will  not  act  in  the 
matter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a separate  notice  of 
appeal,  motion  to  assume  jurisdiction,  or  other  docu- 
ment alleging  Board  jurisdiction.  The  original  filing 
under  25  CFR  2.11(a)  is  insufficient  to  invoke  the 
Board's  jurisdiction  automatically  after  the  expiration 
of  the  time  period. 

Clayton_Jt_Sray_vi_Deputx_&ssistant_Secretari~ Indian 

Indian_£f fairs (Operations!,  12  IBIA  146  (Jan.  27, 

1484)  91  I-D-  43 


Where  the  Bureau  of  Land  Hanagement  assesses  the 
cumulative  impacts  of  approving  multiple  permits  to 
drill  for  oil  and  gas  in  a wilderness  study  area  and 
wild  horse  range  and  makes  an  area-wide  determination 
to  permit  such  oil  and  gas  development  because  it  would 
have  no  significant  effect  on  the  area,  an  appeal  of 
that  determination  challenging  the  adequacy  of  the 
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environmental  assessment  of  the  emulative  impacts 
is  not  premature. 

i“iSal-Erotestion_Institute_of_»tericai_ Sierra _Club^ 
ColO£ade_2Een_SEace_Cggncil , 79  IBU  94  (Feb.  17, 

1984)  91  I>D.  ns 


Where  a counsel  aoves  to  reopen  a Board  decision 
and  the  notion  is  granted,  and  the  parties  are  given  a 
period  substantially  in  excess  of  the  tine  requested 
in  which  to  subnit  additional  evidence  but  both  fail  to 
do  so,  the  Board  is  entitled  to  dispose  of  the  case  by 
a sunnary  affirnation  of  the  original  decision. 

JaaQ_E2d2gES_et _al.__10n_R ecogsi deration  1,  5 OHA  266 
(Feb.  24,  1984) 


If  an  assignment  is  approved  by  BLB  after  BLH  has 
received  notice  that  a private  dispute  exists  as  to 
the  validity  or  effect  of  the  assignment,  but  before 
resolution  of  the  private  dispute,  fairness  dictates 
that  the  assignment  be  vacated  to  restore  status  quo 
pending  rasolution  of  the  dispute. 

Sfe»El®i.Bi-D2E5aa-et_al._i»Epeilantsli_Robert  L.-Heyer* 
B23SE_ai_8aSsgy_iiEEglleesL,  79  IBLA  209~7?eb7~287  1984) 


The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c)(2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary — Indian  Affairs  (Operations) 
rendered  under  the  administrative  appeal  regulations 
of  25  CFR  Part  2 that  are  not  based  solely  on  the 
exercise  of  discretion.  A decision  that  requires  the 
application  of  general  legal  principles  to  a specific 
fact  situation  involves  an  interpretation  of  law  and 
is  not  solely  discretionary.  Therefore,  it  can  be 
reviewed  by  the  Board. 

The  characterization  of  a decision  rendered  by  the 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2 as  discretionary  is  a legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

Opon  the  expiration  of  the  30-day  time  period  for 
decision  established  in  25  CFR  2.19(b),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary — Indian  Affairs 
(Operations) . However,  the  Board  will  not  act  in  the 
matter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a separate  notice  of 
appeal,  motion  to  assume  jurisdiction,  or  other  docu- 
ment alleging  Board  jurisdiction. 

0Ii»2E_Ig3field_y._De£uty_Assit_SecretarycrIfilian 

*ffai£s_jQperationsl.,  12  IBIA  I90_7nar7  2,  1984) 


A decision  by  an  officer  of  the  BLH  which  does  not 
fall  within  any  of  the  enumerated  exceptions  in  43  CFR 
4.410  is  subject  to  appeal  to  the  Board  of  Land  Appeals 
ana  a BLH  officer  is  without  authority  to  state  other- 
wise. 

Utlh_Wilderness_Assj.n,  80  IBLA  64  (Har.  30,  1984) 

91  I.D.  165 


An  organization  appealing  a Bureau  of  Land  Hanage- 
ment  decision  will  be  considered  a "party  to  a case" 
having  standing  to  appeal  an  adverse  decision  of  an 
officer  of  the  Bureau  of  Land  Hanagement  where  the 
organization  uses  the  lands  in  question  and  actively  and 
extensively  participates  in  the  formulation  of  land  use 
plans  for  the  lands  in  question. 

Desert .Survivors,  80  IBLA  111  (Apr.  3,  1984) 


A decision  by  an  Administrative  Law  Judge  setting 
aside  a BLH  decision  rejecting  the  grazing  preference 
application  of  the  longstanding  holder  of  a temporary 
nonrenewable  license  because  of  the  equities  in  favor 
of  the  applicant  will  be  set  aside  on  appeal  and 
remanded  so  that  BLH  may  consider  whether  the  applicant 
is  entitled  to  a grazing  permit  for  the  additional 
forage  within  a particular  allotment  in  accordance  with 
43  CFR  4110.3-1  and  4110.5. 

Eai.Pershall.Vi.Bureau.of  Land  Hanagement,  80  IBLA  168 
(Apr.  13,  1984) 


The  conclusion  of  proceedings  under  the  Freedom  of 
Information  Act,  as  amende^,  5 O.S.C.  § 552  (1982),  to 
acquire  information  related  to  the  rationale  for  the  ► 

production  royalty  set  in  a competitive  coal  lease  does 
not  constitute  a final  decision  by  BLH  subject  to  an 
appeal  to  the  Board,  challenging  the  royalty.  The 
appellant  only  had  a right  to  protest  the  royalty  set 
in  the  notice  of  the  lease  sale  and  to  appeal  from  any 
denial  of  that  protest. 

Coastal_States_Eaetgx_£2i.  80  IBLA  274  (Hay  4,  1984) 


When  a party  appeals  a BLH  decision,  it  is  the 
obligation  of  the  appellant  to  show  that  the  determin- 
ation is  erroneous.  Unless  a statement  of  reasons 
shows  adequate  reasons  for  appeal  and  the  allegations 
are  supported  with  evidence  showing  error,  the  appeal 
cannot  be  afforded  favorable  consideration. 

fl2“!irtl_j.__Hunti_i]oward_Ml_Hant , 80  IBLA  396  (Hay  14, 
1984) 


Notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.  The  timely 
filing  of  a notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

S§2£3£_Schultz_et_al. , 81  IBLA  29  (Hay  17,  1984) 


Where  the  resolution  of  an  appeal  depends  on  the 
determination  of  disputed  issues  of  fact,  the  Board  of 
Land  Appeals  will  often  refer  the  case  for  an  evidenti- 
ary hearing  on  the  record  before  an  administrative  law 
judge.  However,  when  the  administrative  record  appears 
to  include  nearly  all  of  the  available  evidence,  and 
affords  an  adequate  basis  for  decision,  and  other 
circumstances  indicate  that  an  oral  hearing  would  be 
unlikely  to  contribute  substantially  to  the  existing 
record,  the  Board  may  determine  the  facts  and  decide 
the  appeal  on  the  basis  of  the  record  before  it. 

State.af.Alaskai.Hgsx.frances.DeHart,  82  IBLA  165 
(Aug.  6,  1984) 


A notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.  The  timely 
filing  of  a notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

Where  an  applicant  for  a trade  and  manufacturing 
site  alleges  that  she  timely  mailed  a notice  of  appeal 
of  a decision  setting  forth  estimated  cost  of  survey 
but  there  is  no  evidence  to  indicate  that  it  was  ever 
received  by  the  proper  Bureau  of  Land  Hanagement 
office,  the  applicant  must  bear  the  consequences. 

E2EEa_ Jt_ Waidt low , 82  IBLA  247  (Aug.  28,  1984) 


15 


AP?EA[tS--C')nt  loa»i 

A hairing  is  not  necessary  in  the  absence  of  a 
material  issue  of  fact,  which,  if  proven,  would  alter 
the  disposition  of  the  matter.  An  oral  hearing  on  a 
color-of-t itl e application  will  be  denied  where  there 
are  no  allegations  of  fact  which  would  establish  the 
color-of-title  claim. 

K im_Ci_Eyans,  82  IBLA  319  (Sept.  6,  1984) 


Where  a certificate  of  ineligibility  for  status 
as  a Native  group  was  not  sent  by  the  Bureau  of  Indian 
Affairs  to  the  person  authorized  in  the  record  by  the 
members  of  a Native  group  to  be  their  agent  for  any  and 
all  legal  effects  for  the  group  but  was  sent  instead 
to  a member  of  the  Native  group,  at  an  incorrect 
address,  the  provisions  of  43  CFR  2653.6(a) (6)  were  not 
followed,  and  the  certificate  of  ineligibility  was  not 
served  on  the  Native  group. 

Where  the  record  in  a case  establishes  that  the 
person  authorized  by  a Native  group  to  act  as  its  agent 
had  actual  notice  of  a certificate  of  ineligibility  for 
such  group,  and  that  the  notice  of  appeal  was  not 
transmitted  within  30  days  of  such  notice,  the  notice 
of  appeal  must  be  dismissed.  The  timely  filing  of  a 
notice  of  appeal  is  jurisdictional,  and  the  Board  has 
no  authority  to  waive  a jurisdictional  requirement. 

Nabesna  N a t 2L2*.i._Iaci_10n_Reconsi. je r a tignp, 

83  IBLA  82  (Sept.  29,  1984) 


A?PLICATIONS_AND_ENTRIES 

GENERALLY 

Where  the  Secretary  of  the  Interior,  or  his  dele- 
gate, by  appropriate  notice  has  classified  certain 
lands  for  retention,  an  application  for  a permit  to  use 
land  so  classified  is  properly  rejected. 

22Dd!d_L._Sw afford,  78  IBLA  379  (Jan.  31,  1984) 


The  failure  of  a desert  land  entry  applicant  to 
promptly  notify  the  authorizing  BLM  officer  of  a 
change  of  address  does  not,  in  itself,  constitute 
an  adeguate  basis  for  rejecting  the  application. 

H2ith_L._HcCannx_Jr. , 81  IBLA  314  (June  18,  1984) 


AMENDMENTS 

Whan  Arizona  filed  its  original  application  for 
selection  of  land  as  part  of  its  entitlement  to  compen- 
sation for  deficiencies  for  school  trust  lands  pursuant 
to  its  enabling  act,  the  Department  did  not  have  segre- 
gation authority  to  protect  the  selections.  During  the 
promulgation  of  43  CFR  2091.2-6,  Arizona  submitted  a 
reguest  to  have  the  previous  applications  withdrawn, 
consolidated,  and  amended  to  include  additional  lands. 
This  will  be  deemed  a reapplication  under  the  circum- 
stances of  this  case,  the  filing  of  which  enabled  the 
Department  to  segregate  the  lands  described  therein 
under  43  CFR  2091.2-6.  Mining  claims  subsequently 
initiated  on  lands  that  were  segregated  by  the 
reapplication  were  properly  declared  null  and  void  ab 
initio. 

Amgcg_Minerals_Co. , 81  IBLA  23  (May  15,  1984) 


£PPLI£AIIQNS_AND_EN TRIES- -Continued 

filing 

Prior  to  the  promulgation  of  43  CFR  2091.2-6,  the 
filing  of  a state  indemnity  selection  application  did 
not  segregate  the  identified  lands  from  operation  of 
the  mining  laws  prior  to  classification  of  the  lands 
as  suitable  for  indemnity  selection. 

Leg_R hea_Pa£t ner ship,  80  IBLA  1 (Mar.  27,  1984) 


when  Arizona  filed  its  original  application  for 
selection  of  land  as  part  of  its  entitlement  to  compen- 
sation for  deficiencies  for  school  trust  lands  pursuant 
to  its  enabling  act,  the  Department  did  not  have  segre- 
gation authority  to  protect  the  selections.  During  the 
promulgation  of  43  CFR  2091.2-6,  Arizona  submitted  a 
request  to  have  the  previous  applications  withdrawn, 
consolidated,  and  amended  to  include  additional  lands. 
This  will  be  deemed  a reapplication  under  the  circum- 
stances of  this  case,  the  filing  of  which  enabled  the 
Department  to  segregate  the  lands  described  therein 
under  43  CFR  2091.2-6.  Mining  claims  subsequently 
initiated  on  lands  that  were  segregated  by  the 
reapplicat icn  were  properly  declared  null  and  void  ab 
initio. 

Mo£o_Miflerals_£oA,  81  IBLA  23  (May  15,  1984) 


VESTED  RIGHTS 

The  filing  of  a phosphate  prospecting  permit  appli- 
cation creates  no  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  described 
therein  is  determined  by  Geological  Survey  to  be  within 
a known  phosphate  leasing  area  and  to  be  subject  to  the 
competitive  leasing  provisions  of  the  Mineral  Leasing 
Act.  Rejection  is  required  even  if  the  application 
was  filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  underlying  phosphate  bed,  which  find- 
ing requires  competitive  leasing  of  the  land. 

t h_Scienges A_I ngt , 80  IBLA  28  (Mar.  28,  1984) 


The  mere  filing  of  a small  tract  application  did 
not  create  in  the  applicant  any  right  or  interest  in 
the  land  sought.  An  applicant  for  land  under  the  Small 
Tract  Act,  43  D.S.C.  § 682a  (1970),  did  not  acquire  any 
right  or  interest  in  the  land  embraced  in  his  applica- 
tion by  virtue  of  administrative  delay  in  processing 
the  application. 

Mx_Lawrence_Berk,  81  IBLA  366  (June  27,  1984) 


An  applicant  for  a phosphate  prospecting  permit 
under  sec.  9(b)  of  the  Mineral  Leasing  Act,  as  ^jended, 
30  U.S.C.  § 211(b)  (1982),  acquires  no  vested  right  to 

a permit  by  virtue  of  an  inordinate  delay  in  adjudica- 
tion of  the  application,  even  where  a permit  might  have 
issued  when  the  application  was  originally  filed. 

E!ili|beth_£i_Alche£_et_a!A,  82  IBLA  14  (July  5,  1984) 


APPMISAiS 

The  holder  of  a right-of-way  issued  pursuant  to 
Title  V of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C-  $$  1761-1771  (1976),  is  required 
to  pay  annually,  in  advance,  the  fair  market  value  of 
the  grant.  Appellant's  contention  that  it  should  not 
pay  annual  rental  is  properly  rejected  where  appel- 
lant's flood  control  project  is  completed  but  the 
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AEEE&ISRLS- -Continued 

right-of-way  grant  remains  in  effect  and  the  land  is 
being  used  for  a dam,  spillway,  and  reservoir. 

E£I12k_Lake_Irrigation_CoJL,  78  IBLA  305  (Jan.  12,  1984) 


The  preferred  method  for  appraising  the  fair  mar- 
ket value  of  nonlinear  rights-of-way,  including  micro- 
wave transmission  sites,  is  the  comparable  lease  method 
of  appraisal  where  there  is  sufficient  comparable 
rental  data  and  appropriate  adjustments  are  made  for 
differences  between  the  subject  sites  and  other  leased 
sites. 

noyntain_Sta tes_Telephone  f»  Telegraph  Co.,  79  TBLA  5 
(Feb.  2,  1984) 


Where  BLM  has  determined  the  fair  market  rental 
values  of  a communications  site  right-of-way  in  accor- 
dance with  accepted  appraisal  procedures  but  on  appeal 
the  grantee  presents  a summary  of  evidence  that,  if 
proven,  would  establish  that  the  charge  is  excessive, 
the  matter  will  be  referred  for  a hearing  at  the  BLM 
State  Office  in  accordance  with  the  basic  procedural 
standards  set  forth  in  Circle_LA  Inc.,  36  IBLA  260 
(1  97R) 

Colorado-U te  Electric_Ass  * nA  Inc*,  79  TBLA  53  (Feb.  9, 
1994) 


AEEEAISALE-- Continued 

Under  43  CFR  2802.1-7  (e)  (1974)  , which  provided 

that  charges  for  use  and  occupancy  of  a right-of-way 
may  be  revised  after  notice  and  an  opportunity  for 
hearing,  it  is  improper  to  increase  such  charges 
without  following  the  prescribed  procedure  where  the 
right-of-way  was  issued  pursuant  to  the  Act  of  Mar.  4, 
1911,  as  asepded,  43  U.S.C.  § 961  (1976),  and  has  not 
been  conformed  to  Title  V of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  $§  1761-177] 

(1982)  . 

Where  BLM  appraises  a parcel  of  land  subject  to  a 
communication  site  right-of-way  for  direct  sale  tc  the 
holder  of  the  grant  pursuant  to  sec.  203  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

$ 1713  (1982),  it  is  proper  for  BLM  to  appraise  the 
parcel  as  if  unencumbered,  since  the  right-of-way  is 
extinguished  upcn  the  right-of-way  holder's  acquisition 
of  the  fee  title. 

Cole_lndustriesx_Tnci,  82  IBLA  289  (Aug.  31,  1984) 


Where  sufficient  doubt  is  raised  about  the  method 
of  an  appraisal  of  fair  market  rental  value  for  a resi- 
dential occupancy  permit,  the  case  may  be  remanded  for 
the  Bureau  of  Land  Management  to  conduct  a further 
appraisal  or  adjust  the  appraised  value. 

£linton_Impscn,  83  IBLA  72  (Sept.  28,  1984) 


An  appraisal  of  a right-of-way  for  a haul  road, 
granted  pursuant  to  sec.  501  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  § 1761  (1976), 
will  be  upheld  on  appeal  if  no  error  is  shown  in  the 
appraisal  method  used  by  BLM  and  the  appellant  fails 
to  show  by  convincing  evidence  that  the  annual  rental 
charge  is  excessive. 

LO£§_Star_Steel_Cg. , 79  TBLA  345  (Mar-  22,  1984) 


Where  the  BLN  granted  a communications  site 
right-of-way  pursuant  to  the  Act  of  Mar.  4,  1911,  as 
** ^ U.S.C.  § 961  (1976),  subject  to  future 
appraisal,  collection  of  a rental  deposit,  at  the  time 
of  the  grant  with  a later  adjustment  in  the  annual 
rental  charges  upon  receipt  of  an  approved  fair  market 
value  appraisal  is  not  a prohibited  imposition  of  a 
retroactive  rental. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  convincing  evidence 
that  the  charges  are  excessive. 

E2!iHtain  States  relephgne_&  Telegraph  Co.,  80  TBLA 
123  (Apr.  5,  1984) 


ATTOgNEY!S_FEES 

GENERALLY 

In  considering  a petition  for  the  award  of 
attorney  fees  in  an  Indian  probate  proceeding,  the 
Board  will  examine  the  itemized  list  of  services  pro- 
vided to  the  client  to  determine  whether  each  item  is 
allowable. 

At t or ney_Fees_Reguest_gf _Joan ne_Foster_D_I n_re 
tgrney_Fees_Reguest_gf  _P.  _Jj__Sf  erra,  12  IBIA  172 
(Feb.  10,  1984) 


ATTORNEYS 

The  fact  that  an  individual  participating  in  a 
Departmental  Indian  probate  proceeding  is  not  repre- 
sented by  counsel  does  not  entitle  him  to  special 
rights  not  enjoyed  by  individuals  who  are  so  repre- 
sented. 

Est at e_of_ Wes ley_Em met t_ Anton , 12  IBIA  139  (Jan.  23, 
1984) 


Where  there  is  no  appraisal  to  support  a 
readjusted  rental  rate  for  a water  pipeline  right-of- 
way,  a decision  imposing  the  readjusted  rate  must  be 
reversed . 

A t_K ei t h_Ba r beQ.,  81  IBLA  332  (June  19,  1984) 


Qualifications  to  practice  before  the  Department 
of  the  Interior  are  prescribed  by  regulations.  where 
an  appeal  is  brought  by  an  individual  who  does  not 
appear  to  fall  within  any  of  the  categories  cf  persons 
authorized  to  practice,  the  appeal  is  subject  tc  dis- 
missal. 

B2k§rt_N1__Caldwell,  79  IBLA  141  (Feb.  22,  1984) 


An  appraisal  of  fair  market  rental  for  a communi- 
cation site  right-of-way  will  not  be  set  aside  on 
appeal  if  an  appellant  fails  to  show  error  in  the 
appraisal  methods  used  or  fails  to  show  by  convincing 
evidence  that  the  charges  are  excessive. 

§24thern_Califgrnia_Gas_Cg. , 81  IBLA  358  (June  27,  1984) 
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BQ A RD_DF_IN DX A N_ APPEALS 
JURISDICTION 

The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c)(2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary--Indian  Affairs  (Operations)  ren- 
dered under  the  administrative  appeal  regulations  of 
25  CFR  Part  2 that  are  not  based  solely  on  the  exercise 
of  discretion.  A decision  that  requires  the  applica- 
tion of  general  legal  principles  to  a specific  fact 
situation  involves  an  interpretation  of  law  and  is  not 
solely  discretionary.  Therefore,  it  can  be  reviewed 
by  the  Board. 

The  characterization  of  a decision  rendered  by  the 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2 as  discretionary  is  a legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

A decision  by  the  Deputy  Assistant  Secretary-- 
Indian  Affairs  (Operations)  under  25  CFR  Part  2 that  is 
not  timely  appealed  to  the  Board  of  Indian  Appeals  is 
final  for  the  Department. 

Upon  the  expiration  of  the  30-day  time  period  for 
decision  established  by  25  CFR  2.19(b),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary--Indian  Affairs 
(Operations) . However,  the  Board  will  not  act  in  the 
matter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a separate  notice  of 
appeal,  motion  to  assume  jurisdiction,  or  other  docu- 
ment alleging  Board  jurisdiction.  The  original  filing 
under  25  CFR  2.11(a)  is  insufficient  to  invoke  the 
Board's  jurisdiction  automatically  after  the  expiration 
of  the  time  period. 

Siiit  on  _Ja._Wray_v2._De£uty_issist  an  t_Secretatyi- Indian 
indiaa.Affiirs.iOperatioasL,  12  IBIA  146  (Jan.  27, 

1984)  91  I.D.  43 


The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c)  (2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary — Indian  Affairs  (Operations) 
rendered  under  the  administrative  appeal  regulations 
of  25  CFR  Part  2 that  are  not  based  solely  on  the 
exercise  of  discretion.  A decision  that  requires  the 
application  of  general  legal  principles  to  a specific 
fact  situation  involves  an  interpretation  of  law  and 
is  not  solely  discretionary.  Therefore,  it  can  be 
reviewed  by  the  Board. 

The  characterization  of  a decision  rendered  by  the 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2 as  discretionary  is  a legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

Dpon  the  expiration  of  the  30-day  time  period  for 
decision  established  in  25  CFR  2.19(b),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary — Indian  Affairs 
(Operations) . However,  the  Board  will  not  act  in  the 
matter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a separate  notice  of 
appeal,  motion  to  assume  jurisdiction,  or  other  docu- 
ment alleging  Board  jurisdiction. 

Qlivor_Redfield_vi_De£uty_Asslt_ Secretary --Indian 

Affairs (Opera  tigns}_ , 12  IBIA  190  (Mar.  2,  1984) 


The  Board  of  Indian  Appeals  does  not  have  juris- 
diction to  review  a decision  of  the  Bureau  of  Indian 
Affairs  that  is  based  on  the  exercise  of  discretion. 

Choyenne_&_Ara£ah2_Tribes_of_WestQrn_0klahgma_yi_De£uty 

A _Secre  t ary- - Indian  f a irs_iO£§rat  igns)_*._ReaLdinq_& 

Bates  Petroleum_Coa_t_S_Woods_Petroleum_Cgr£i_10n_Reco!i; 
liIIEiEi2QL#  ~i2~IBIA  241  TEay  18,  1 984)  91  I.D.  229 


BQ&RD_QF_X!LPI  AtL_A£.  P IALS-  - Continued 

JURISDICTION — Continued 

Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  Interior  has  review  authority  over 
matters  entrusted  to  state.  Federal,  or  tribal  courts. 

Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  Interior  is  the  proper  forum  for 
consideraticn  of  questions  relating  to  nontrust  prop- 
erty held  by  Indians. 

Estate  of  Alice  Hae_Sasse,  12  IBIA  281  (June  25,  1984) 


Although  the  Board  of  Indian  Appeals  does  not  have 
general  review  jurisdiction  over  decisions  of  the 
Assistant  Secretary  for  Indian  Affairs,  43  CFR  4.330 
permits  the  Assistant  Secretary  to  refer  any  matter 
concerning  Indians  to  the  Board. 

Terese  L.  Garrett  v.  Ass't  Secretary  for  Indian 
Affaiis,  13  IBIA  8 (Aug.  21,  1984)  91  I.D.  262 


BQOD_0F_L  A ND_  APPEALS 

A duly  promulgated  Departmental  regulation  has 
the  force  and  effect  of  law  and  is  binding  upon  all 
officials  of  the  Department,  including  the  Board  cf 
Land  Appeals  and  the  Secretary,  and  may  not  be  waived. 

A._Z._Shows,  82  I BL A 86  (July  17,  1984) 


While  it  is  within  the  province  of  the  judicial 
branch  to  adjudicate  the  constitutionality  of  statutes, 
it  is  outside  the  jurisdiction  of  the  Board.  The 
legislative  history  of  the  Act  of  July  6,  1960,  shows 
Congress  fully  considered  the  constitutionality  of  the 
compensation  provisions  therein.  The  Department  is 
bound  to  follow  those  provisions. 

Andy_D._Rutledge_et_ali,  82  IBLA  89  (July  17,  1984) 


Where  the  resolution  of  an  appeal  depends  on  the 
determination  of  disputed  issues  of  fact,  the  Beard  of 
Land  Appeals  will  often  refer  the  case  for  an  evidenti- 
ary hearing  cn  the  record  before  an  administrative  law 
judge.  However,  when  the  administrative  record  appears 
to  include  nearly  all  of  the  available  evidence,  and 
affords  an  adequate  basis  for  decision,  and  other 
circumstances  indicate  that  an  oral  hearing  would  be 
unlikely  to  contribute  substantially  to  the  existing 
record,  the  Eoard  may  determine  the  facts  and  decide 
the  appeal  cn  the  basis  of  the  record  before  it. 

St^ te_gf_ Alaska A_Mary_£rances_DeHa£t , 82  IBLA  165 
(Aug.  6,  1984) 


To  the  extent  a management  plan  decision  for  the 
Yaquina  Head  Outstanding  Natural  Area  is  the  final 
implementation  decision  on  certain  actions,  it  is  a 
decision  appealable  to  the  Board  of  Land  Appeals  under 
43  CFR  Part  4. 

Oregon_Shores_Conserya  tign_Coali  t£gnJ._Bruce_Waugh , 

8 3~IBL A~1  (Sept  7 177*19847 
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BOUNDARIES 

Where  riparian  public  land  has  been  completely 
erode!  away  by  the  actions  of  a navigable  river,  title 
is  lost  to  the  United  States  and,  where  said  land  is 
subsequently  restored  through  accretion  by  the  contin- 
ued action  of  the  river,  title  belongs  to  the  riparian 
owner. 

Dayid_£t_Proyinse,  81  IBLA  148  (May  31,  1984) 


BU R E AU_OF_I NDI A N_ AFFAIRS 
ADMINISTRATIVE  APPEALS 

£eaeraUl 

The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c) (2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary--Indian  Affairs  (Operations)  ren- 
dered under  the  administrative  appeal  regulations  of 
25  CFR  Part  2 that  are  not  based  solely  on  the  exercise 
of  discretion.  A decision  that  requires  the  applica- 
tion of  general  legal  principles  to  a specific  fact 
situation  involves  an  interpretation  of  law  and  is  not 
solely  discretionary.  Therefore,  it  can  be  reviewed 
by  the  Board. 

The  characterization  of  a decision  rendered  by  the 
Deputy  Assistant  Secretary — Indian  Affairs  (Operations) 
under  25  CFR  Part  2 as  discretionary  is  a legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

25  CFR  2.19  contemplates  that,  within  30  days 
after  an  appeal  taken  to  the  Deputy  Assistant  Secre- 
tary— Indian  Affairs  (Operations)  under  25  CFR  Part  2 
becomes  ripe  for  decision,  the  appeal  will  either  be 
decided  by  a written  decision  or  referred  to  the  Board 
of  Indian  Appeals  for  decision. 

Upon  the  expiration  of  the  30-day  time  period  for 
decision  established  by  25  CFR  2.19(b),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary--Indian  Affairs 
(Operations).  However,  the  Board  will  not  act  in  the 
matter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a separate  notice  of 
appeal,  motion  to  assume  jurisdiction,  or  other  docu- 
ment alleging  Board  jurisdiction.  The  original  filing 
under  25  CFR  2.11(a)  is  insufficient  to  invoke  the 
Board's  jurisdiction  automatically  after  the  expiration 
of  the  time  period. 

Clax.ton_Ja._Wray_yi_De£uty_^ssi.stant_Secretary-2lndian 
Iaiiaii_Af fair s_10pe rati oasl_,  12  IBIA  14  6 (Jan.  27, 

1184)  91  I.D.  43 


A determination  under  25  CFR  2.17  as  to  whether  an 
appeal  should  be  dismissed  or  decided  on  the  merits 
when  an  appellant  has  failed  to  submit  supporting 
ar 3 j ment at i on  must  be  based  on  the  facts  of  each  case. 

H«.StCr_Log2iai1._Inc.  _vv_Act  ing_DaDU  ty_Assit_Secret  ary-i 
lQ.Iian_Affairs_10peratioasL,  12  IBIA  181  (Mar.”l,  1984)" 


The  Board  of  Indian  Appeals  has  jurisdiction  under 
25  CFR  2.19(c) (2)  to  review  decisions  of  the  Deputy 
Assistant  Secretary  — Indian  Affairs  (Operations) 
rendered  under  the  administrative  appeal  regulations 
of  25  CFR  Part  2 that  are  not  based  solely  on  the 
exercise  of  discretion.  A decision  that  requires  the 
application  of  general  legal  principles  to  a specific 
fact  situation  involves  an  interpretation  of  law  and 
is  not  solely  discretionary.  Therefore,  it  can  be 
reviewed  by  the  Board. 

The  characterizat ion  of  a decision  rendered  by  the 
Deputy  Assistant  Secretar y--Indian  Affairs  (Operations) 


BUR£AU_OF_IN£IAN_ AFFAIRS- -Con tinned 

ADMINISTRATIVE  APPEALS--Cont inu ed 
Gener ally--Cont inued 

under  25  CFR  Part  2 as  discretionary  is  a legal  conclu- 
sion subject  to  review  by  the  Board  of  Indian  Appeals. 

Upon  the  expiration  of  the  30-day  time  period  for 
decision  established  in  25  CFR  2.19(b),  the  Board  of 
Indian  Appeals  has  jurisdiction  over  an  appeal  filed 
with  the  Deputy  Assistant  Secretary--Tndian  Affairs 
(Operations).  However,  the  Board  will  not  act  in  the 
matter  unless  the  appellant  invokes  the  Board's  juris- 
diction by  filing  with  the  Board  a separate  notice  of 
appeal,  motion  to  assume  jurisdiction,  or  other  docu- 
ment alleging  Board  jurisdiction. 

Oliver  Redfjeld  v.  Deputy  As^'t  Secretary — Indian 
f aits Operations),,  12  IBIA  190  (Mar.  2,  1984) 


Discretionary  Decisions 

The  Board  of  Indian  Appeals  does  not  have  juris- 
diction to  review  a decision  of  the  Bureau  of  Indian 
Affairs  that  is  based  on  the  exercise  of  discretion. 

Cheyenne  & Arapaho  Tribes  of  Western  Oklahoma  v.  Deputy 
A5§it_Secretary-;Indian_Af fair s_fOper a tionsyx_ Reading_5 

Ba  t es_Pe  t roleu  m_Coxx_B_  Wood  s_Pe  trol  eum_CorpJ. (0n_ Recon^ 

sjderat  ionl  ,~12  IBIA  24l“~(May  1 8,_1  984)  ~ 91  I.D.  229 


The  Board  of  Indian  Appeals  will  refer  a case  to 
the  Bureau  of  Indian  Affairs  in  accordance  with  43  CFR 
4.337(b)  when  the  decision  involves  the  exercise  of 
discretion  committed  to  the  Secretary. 

Ter  ese_Lx_Garr  et  Ass2t_Secr  e t ary_f  or_In  dia  n 

Affairs,  13  IBIA~8~  ( Aug.~2l7  1984)  9l”i.D.  262 


Leases 

A decision  of  the  Bureau  of  Indian  Affairs  that 
cancels  a lease  of  Indian  trust  lands  generally 
involves  an  interpretation  of  the  lease  provisions, 
relevant  Federal  regulations  governing  cancellation 
procedures,  and  applicable  Federal,  state,  and  tribal 
case  and  statutory  law.  Such  a decision  cannot  prop- 
erly be  characterized  under  25  CFR  2.19  as  solely 
discretionary. 

Clayton _J,  Wray  v.  Deputy  Assistant  Secretary  — Indian 

Inilia  n_  Affair  s (Operations),,  12  IBIA  146  (Jan.  27, 

1984)  91  I.D.  43 


fQAL_LEAtSES_lND_ PERM  ITS 
APPLICATIONS 

The  regulation  at  43  CFR  3430.4-1 (c)  allows  a coal 
preference  right  lease  applicant  90  days  in  which  to 
respond  to  a Bureau  of  Land  Management  request  for 
final  showing  of  the  existence  of  commercial  quantities 
of  coal.  A decision  rejecting  a preference  right  lease 
application  cn  the  ground  that  the  information  was 
filed  after  the  90-day  period  will  be  reversed  where 
applicant  requested  an  extension  of  time,  there  is  no 
evidence  of  bad  faith  on  the  part  of  the  applicant,  and 
no  indication  that  the  late  filing  unduly  interfered 
with  the  administration  of  the  public  lands. 

P§abody_Coal_Cg.,  79  IBLA  58  (Feb.  9,  1984) 
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A decision  bv  the  Bureau  of  Land  Management  to 
readjust  a coal  lease  will  be  affined  where  the  read- 
justed provisions  appealed  by  the  lessee  are  mandated 
by  statute  or  regulation,  or  where  such  provisions  are 
in  accordance  with  proper  administration  of  the  public 
lands. 

The  Board  of  Land  Appeals  will  not.  reverse  as 
unreasonable  a readjustment  of  an  underground  coal 
lease  establishing  a royalty  of  8 percent,  since  the 
lessee  may  seek  further  rate  relief  under  30  U.S.C. 

% 209  (1976)  if  needed. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 

30  U.S.C.  §$  201-209  (1976),  governs  the  terms  and  con- 
ditions that  the  Department  may  impose  upon  readjust- 
ment of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  a provision  in  a read- 
justed coal  lease  which  reserves  to  the  United  States 
the  right  to  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
and  mining  operations  of  the  lessee,  since  any  autho- 
rized use  would  be  subject  to  the  lease. 

Mid-Continent_Coal  S Coke  Co.,  78  IBLA  178  (Jan.  4, 
1984) 


Departmental  regulation  43  CFR  3473.3-2  (a)  (1)  and 
(a) (3)  implementing  30  U.S.C.  § 207(a)  (1976),  provides 
that  a royalty  rate  as  low  as  5 percent  may  be  estab- 
lished tor  an  underground  coal  mine  at  lease  issuance 
if  conditions  warrant  such  reduced  royalty  rate.  A BLM 
decision  overruling  a coal  lessee's  objection  to  a pro- 
vision in  readjusted  coal  leases  establishing  a royalty 
rate  of  8 percent  will  be  set  aside  and  remanded  where, 
on  appeal,  BLM  reguests  that  the  Board  remand  the  cases 
to  BLH  to  allow  the  lessee  the  opportunity  to  establish 
that  the  conditions  warrant  a royalty  rate  of  less  than 
8 percent. 

”t ah_Power_5_Light_Coi,  80  IBLA  180  (Apr.  16,  1984) 


The  conclusion  of  proceedings  under  the  Freedom  of 
Information  Act,  as  amended,  5 U.S.C.  § 552  (1982) , to 
acquire  information  related  to  the  rationale  for  the 
production  royalty  set  in  a competitive  coal  lease  does 
not  constitute  a final  decision  by  BLM  subject  to  an 
appeal  to  the  Board,  challenging  the  royalty.  The 
appellant  only  had  a right  to  protest  the  royalty  set 
in  the  notice  of  the  lease  sale  and  to  appeal  from  any 
denial  of  that  protest. 

The  Department  is  not  estopped  to  dismiss  an 
appeal  challenging  the  production  royalty  set  in  a 
competitive  coal  lease,  where  the  appellant  failed  to 
protest  the  notice  of  the  lease  sale,  by  virtue  of  the 
Department's  subsequent  refusal  to  provide  information 
essential  to  determining  the  validity  of  the  challenged 
royalty . 

Coast al_St^.tes_Energy_Coi,  80  IBLA  274  (May  4 , 1984) 


where  a coal  lease  issued  prior  to  Aug.  4,  1976, 
the  date  of  enactment  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976,  provides  that  the  United  States 
can  readjust  its  terms  and  conditions  at  the  end  of 
20  years,  notice  of  readjustment  or  notice  of  intent  to 
readjust  must  be  given  to  the  lessee  at  or  before  the 
expiration  of  that  20-year  period. 

Notice  of  intent  to  readjust  a Federal  coal  lease 
which  notice  is  received  by  the  lessee  on  Nov.  16, 

1978,  for  a lease  whose  20-year  readjustment  date 
expired  Oct.  1,  1978,  is  untimely  and  readjusted  terms 
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and  conditions  may  not  be  imposed  pursuant  to  such 
notice. 

Pit kin_Irgn_Corpi_e t_al - , 81  IBLA  81  (May  24,  1984) 


BLM  is  not  barred  from  readjusting  the  terms  and 
conditions  of  a coal  lease  issued  prior  to  enactment  of 
the  Federal  Coal  Leasing  Amendments  Act  of  1976, 

30  U.S.C-  §$  201-209  (1976),  in  accordance  with  the 
requirements  of  the  statute  and  its  implementing  regu- 
lations, where  a notice  of  intent  to  readjust  is  filed 
prior  to  the  end  of  the  20-year  primary  term  of  the 
lease. 

A ELM  decision  to  readjust  the  terms  and 
conditions  of  a coal  lease  to  include  additional 
requirements  will  be  affirmed  where  the  requirements 
are  mandated  by  statute  or  regulation,  or  are  in 
accordance  with  proper  administration  of  the  land. 
However,  where  the  requirements  of  a coal  lease  are 
not  in  conformance  with  a statute  or  regulation  or  the 
proper  administration  of  the  land,  or  are  in  apparent 
internal  conflict  or  not  clear  as  to  their  application 
to  existing  mining  operations,  the  BLM  decision  will  be 
set  aside  to  that  extent  and  remanded  for  amendment. 

At  the  time  of  readjustment  of  the  terms  of  a 
coal  lease,  BLM  may,  consistent  with  the  policy  of  the 
Minerals  Management  Service,  set  the  royalty  rate  at 
8 percent  for  underground  operations  and  refuse  to 
consider  a reduction  of  the  rate  to  5 percent,  under 
the  discretionary  authority  embodied  in  43  CFR 
3473.  3-2  (a)  (3)  . 

Cgas t a 1_S tat es_ Energy _C02_,  81  IBLA  171  (May  31,  1984) 


A decision  by  the  Bureau  of  Land  Management  to 
readjust  a coal  lease  will  be  affirmed  where  the 
readjusted  provisions  appealed  by  the  lessee  are 
mandated  by  statute  or  regulation,  or  where  such 
provisions  are  in  accordance  with  proper  administra- 
tion of  the  lands. 

The  mere  fact  that  a readjusted  coal  lease 
expressly  provides  that  regulations  adopted  subsequent 
thereto  may  be  applied  does  not,  ipso  facto,  make  the 
provisions  of  the  lease  fatally  indefinite,  since  it  is 
further  provided  that  express  provisions  of  the  lease 
are  not  subject  to  alteration  by  later  regulatory 
amendments.  The  applicability  to  the  lease  of  any  spe- 
cific regulatory  provision,  however,  can  only  be  deter- 
mined where  such  regulations  have  been  promulgated  and 
a lessee  can  show  injury  in  fact  in  their  application. 

Where  a coal  lessee  has  been  timely  informed  that 
ELM  intends  to  readjust  his  lease  upon  the  running  cf 
its  initial  term  and  has  been  provided  with  a copy  cf 
the  terms  which  the  Government  seeks  to  impose  cn  the 
lease,  the  timely  filing  of  a protest  prevents  the  pro- 
posed terms  from  becoming  final  until  BLM  has  ruled  cn 
the  protest.  BLM  may,  in  ruling  on  the  protest,  alter 
or  amend  previsions  not  being  protested  so  long  as  BLM 
can  provide  a reasonable  basis  in  fact  for  its  actions. 

The  Board  of  Land  Appeals  will  not  reverse  as 
unreasonable  a readjustment  of  an  underground  coal 
lease  establishing  a royalty  cf  8 percent,  since  the 
lessee  may  seek  further  rate  relief  under  3C  U.S.C. 

§ 209  (1982)  if  needed. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 

30  U.S.C.  201-209  (1982),  governs  the  terras  and 
conditions  that  the  Department  may  impose  upon  read- 
justment of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  a provision  in  a 
readjusted  coal  lease  which  reserves  to  the  United 
States  the  right  to  authorize  other  uses  of  the  leased 
lands  that  do  not  unreasonably  interfere  with  the 
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exploration  ani  raining  operations  of  the  lessee,  since 
any  other  authorized  use  would  be  subject  to  the  lease. 

Where  a coal  lessee  is  inforaed  that  his  lease  is 
being  amended  to  add  additional  land  thereto,  and  is 
expressly  advised  that  the  additional  land  will  be  con- 
sidered to  have  been  included  in  the  lease  as  of  the 
date  of  issuance  of  the  original  lease,  a lessee  who 
objects  to  this  must  file  an  appeal  within  30  days 
after  being  notified  or  is  thereafter  barred  from 
litigating  the  propriety  of  the  amendment  within  the 
Department. 

£iIl£2Qtill~Ilt_~2al_5_Coke_Cot , 83  IBLA  56  (Sept.  25, 
1934) 


READJUSTMENT 

BLM  is  not  barred  from  readjusting  the  terras  and 
conditions  of  a coal  lease  issued  prior  to  enactment  of 
the  Federal  Coal  Leasing  Amendments  Act  of  1976, 

30  U.S.C.  §$  201-209  (1976),  in  accordance  with  the 
requirements  of  the  statute  and  its  implementing  regu- 
lations, where  a notice  of  intent  to  readjust  is  filed 
prior  to  the  end  of  the  20-year  primary  term  of  the 
lease. 

A BLM  decision  to  readjust  the  terms  and 
conditions  of  a coal  lease  to  include  additional 
requirements  will  be  affirmed  where  the  requirements 
are  mandated  by  statute  or  regulation,  or  are  in 
accordance  with  proper  administration  of  the  land. 
However,  where  the  requirements  of  a coal  lease  are 
not  in  conformance  with  a statute  or  regulation  or  the 
proper  administration  of  the  land,  or  are  in  apparent 
internal  conflict  or  not  clear  as  to  their  application 
to  existing  mining  operations,  the  BLM  decision  will  be 
set  aside  to  that  extent  and  remanded  for  amendment. 

At  the  time  of  readjustment  of  the  terms  of  a 
coal  lease,  BLM  may,  consistent  with  the  policy  of  the 
Minerals  Management  Service,  set  the  royalty  rate  at 
8 percent  for  underground  operations  and  refuse  to 
consider  a reduction  of  the  rate  to  5 percent,  under 
the  discretionary  authority  embodied  in  43  CFR 
3473.3-2  (a)  (3)  . 

Coaslal_2t a t e£2y_CoA , 81  I BL A 171  (May  31,  1984) 


ROYALTIES 

The  conclusion  of  proceedings  under  the  Freedom  of 
Information  Act,  as  amended,  5 U.S.C.  $ 552  (1982),  to 
acquire  information  related  to  the  rationale  for  the 
production  royalty  set  in  a competitive  coal  lease  does 
not  constitute  a final  decision  by  BLM  subject  to  an 
appeal  to  the  Board,  challenging  the  royalty.  The 
appellant  only  had  a right  to  protest  the  royalty  set 
in  the  notice  of  the  lease  sale  and  to  appeal  from  any 
denial  of  that  protest. 

The  Department  is  not  estopped  to  dismiss  an 
appeal  challenging  the  production  royalty  set  in  a 
competitive  coal  lease,  where  the  appellant  failed  to 
protest  the  notice  of  the  lease  sale,  by  virtue  of  the 
Department's  subsequent  refusal  to  provide  information 
essential  to  determining  the  validity  of  the  challenged 
royalty . 

Coast  al_Sta  tes_Eriero[i_Co.  , 80  IB  LA  274  (May  4 , 1984) 
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ROYALTIES — Continued 

At  the  time  of  readjustment  of  the  terms  of  a 
coal  lease,  ELM  may,  consistent  with  the  policy  of  the 
Minerals  Management  Service,  set  the  royalty  rate  at 
8 percent  for  underground  operations  and  refuse  to 
consider  a reduction  of  the  rate  to  5 percent,  under 
the  discretionary  authority  embodied  in  43  CFR 
3473.  3-2  (a)  (3)  . 

C oa s t al_ Sta t es_Energy_Coi , 81  TBLA  171  (May  31,  1984) 


cqlqr_qr_claim_of_title 

GENERALLY 

An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  proof  to  establish  to  the  Secretary  of  the 
Interior's  satisfaction  that  the  statutory  conditions 
for  purchase  under  the  Act  have  been  met.  The  appli- 
cant. must  establish  that  each  of  the  requirements  for  a 
class  1 claim  has  been  met.  A failure  to  carry  the 
burden  of  prcof  with  respect  to  cne  of  the  elements  is 
fatal  to  the  application. 

Mal£olm_£i  S Helena_MA_jjuston , 80  IELA  53  (Mar.  29, 
1984) 


An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  prcof  to  establish  to  the  Secretary  of  the 
Interior's  satisfaction  that  the  statutory  conditions 
for  purchase  under  the  Act  have  been  met.  The  appli- 
cant must  establish  that  each  of  the  requirements  for 
a class  1 claim  has  been  met.  A failure  t carry  the 
burden  of  prcot  with  respect  to  any  one  ot  the  elements 
is  fatal  to  the  application. 

A class  1 color-of - ti tie  claim  must  be  based  upon 
a document  which  appears  to  convey  the  claimed  land  to 
claimants  or  their  predecessors.  In  the  absence  of  any 
documentary  evidence  of  claim  of  title,  a colcr-of- 
title  application  is  properly  rejected  by  the  Bureau  of 
Land  Management. 

Acquiring  title  to  Federal  lands  by  tax  deed  from 
a local  authority  that  mistakenly  believes  it  has  title 
to  the  lands  initiates  a new  title  for  the  purposes  of 
determining  when  possession  under  color  of  title  com- 
menced. Thus,  a tax  deed  is  sufficient  to  support  a 
claim  of  title  if  held  by  claimants  or  their  predeces- 
sors at  the  beginning  of  the  20-year  period  for  class  1 
claims. 

82  IBLA  298  (Aug.  31,  1984) 


An  application  for  a class  1 color-of-t itle  claim 
requires  that  the  land  has  been  held  in  good  faith, 
and  in  peaceful,  adverse  possession  by  the  claimant  or 
her  predecessors  in  title.  Good  faith  requires  that 
the  claimant  and  her  predecessors  honestly  believe  that 
they  were  invested  with  title. 

An  application  for  a class  1 color-of-tit le  claim 
requires  that  the  land  be  held  in  good  faith  for  at 
least  20  years  by  the  claimant  or  her  predecessors 
in  title.  If  a predecessor  in  title  held  the  land  in 
good  faith,  then  her  time  may  be  tacked  onto  that,  of 
the  claimant.  A claimant  may  not  rely  on  the  good 
faith  possession  of  remote  predecessors  despite  the 
bad  faith  of  her  immediate  predecessors.  Once  the 
chain  of  good  faith  possession  is  broken,  it  must 
begin  anew. 

The  obligation  of  proving  a valid  color-of -tit le 
claim  is  upon  the  claimant.  A claimant's  failure  to 
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£0^3 R _D R_CL AIM _OF_TITLE-- Continued 
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carry  the  burden  of  proof  on  one  of  the  eleaents  is 
fatal  to  the  application. 

Ki1_C2._Ej.ans,  82  IBLA  319  (Sept.  6,  1984) 


* PPL IC ATI  ON  S 

An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  proof  to  establish  to  the  Secretary  of  the 
Interior's  satisfaction  that  the  statutory  conditions 
for  purchase  under  the  Act  have  been  net.  The  appli- 
cant must  establish  that  each  of  the  requirements  for  a 
class  1 claim  has  been  met.  A failure  to  carry  the 
burden  of  proof  with  respect  to  one  of  the  elements  is 
fatal  to  the  application. 

S^lcol  m_Ci__C  He  ]_e  n-i_M  .__H  us  ton , 80  IBLA  53  (Mar.  29, 
1984)  ” 


An  applicant  under  the  Color  of  Title  Act  must 
establish  that  the  statutory  and  regulatory  conditions 
for  purchase  have  been  met.  Failure  to  carry  the 
burden  of  proof  with  respect  to  any  one  of  the  eleaents 
of  the  claim  asserted  is  fatal  to  the  application. 

Good  faith  as  that  term  is  used  in  the  Color  of 
Title  Act,  43  U.S.C.  § 1068  (1982) , requires  that  a 
claimant  and  his  predecessors  in  interest  reasonably 
believe  that  no  defect  exists  in  the  title  tc  the  land 
claiaed.  The  Department  may  consider  whether  a claim- 
ant's belief  was  unreasonable  in  light  of  the  facts 
actually  known  or  available  to  the  claimant  or  a 
predecessor . 

ka*re&ce_£a._A£)£aham_et  i!*.,  82  IBLA  285  (Aug.  31, 

193  4)" 


An  applicant  under  the  Color  of  Title  Act  has  the 
burden  of  proof  to  establish  to  the  Secretary  of  the 
Interior's  satisfaction  that  the  statutory  conditions 
for  purchase  under  the  Act  have  been  met.  The  appli- 
cant must  establish  that  each  of  the  requirements  for 
a class  1 claim  has  been  met.  A failure  to  carry  the 
burden  of  proof  with  respect  to  any  one  of  the  elements 
is  fatal  to  the  application. 

A class  1 color-of- title  claim  must  be  based  upon 
a document  which  appears  to  convey  the  claimed  land  to 
claimants  or  their  predecessors.  In  the  absence  of  any 
documentary  evidence  of  claim  of  title,  a color-of- 
title  application  is  properly  rejected  by  the  Bureau  of 
Land  Management. 

EiaI_Wirshall_et_al. , 82  TBLA  298  (Aug.  31,  1984) 


An  application  for  a class  1 col or -of -title  claim 
reqiires  that  the  land  has  been  held  in  good  faith, 
and  in  peaceful,  adverse  possession  by  the  claimant  or 
her  predecessors  in  title.  Good  faith  requires  that 
the  claimant  and  her  predecessors  honestly  believe  that 
they  were  invested  with  title. 

An  application  for  a class  1 color-of-tit le  claim 
requires  that  the  land  be  held  in  good  faith  for  at 
least  20  years  by  the  claimant  or  her  predecessors 
in  title.  If  a predecessor  in  title  held  the  land  in 
good  faith,  then  her  time  may  be  tacked  onto  that  of 
the  claimant.  A claimant  may  not  rely  on  the  good 
faith  possession  of  remote  predecessors  despite  the 
bad  faith  of  her  immediate  predecessors.  Once  the 
chain  of  good  faith  possession  is  broken,  it  must 
begin  anew. 


COLO R_0R_CL A IM_0£_TJTLE-- Continued 
APPLICATIONS — Continued 

carry  the  burden  of  proof  on  one  of  the  elements  is 
fatal  to  the  application. 

Kim  CT  Evans.  82  IBLA  319  (Sept.  6,  1984) 


cultivation 

To  establish  a class  1 col or-of-title  claim,  made 
under  the  Color  of  Title  Act,  land  must  be  reduced  to 
cultivation  at  the  time  of  filing  the  claim  applica- 
tion. Although  the  continued  planting  of  fruit  and 
nut  trees  on  a yearly  basis  is  such  activity  that  may 
qualify  for  cultivation  of  agricultural  crops,  that 
activity  will  not  qualify  under  the  Color  of  Title  Act 
when  conducted  after  the  applicant  has  become  aware  of 
the  fact  that  his  title  to  the  land  is  defective. 

Malcolm_Ci_6  Helena_Mi_H uston , 80  TBLA  53  (Mar.  29, 
1984)" 


GOOD  FAITH 

Good  faith  as  that  term  is  used  in  the  Color  of 
Title  Act,  43  U.S.C-  § 1068  (1982),  requires  that  a 
claimant  and  his  predecessors  in  interest  reasonably 
believe  that  no  defect  exists  in  the  title  to  the  land 
claimed.  The  Department  may  consider  whether  a claim- 
ant's belief  was  unreasonable  in  light  of  the  facts 
actually  known  or  available  to  the  claimant  or  a 
predecessor. 

Lawrence_Ti_Abraham_et_al - , 82  TBLA  285  (Aug.  31, 

1984) “ 


An  application  for  a class  1 color-of-tit le  claim 
requires  that  the  land  has  been  held  in  good  faith, 
and  in  peaceful,  adverse  possession  by  the  claimant  or 
her  predecessors  in  title.  Good  faith  requires  that 
the  claimant  and  her  predecessors  honestly  believe  that 
they  were  invested  with  title. 

KiS_C._Evans,  82  TBLA  319  (Sept.  6,  1984) 


IMPROVEMENTS 

To  establish  a class  1 color-of-t itle  claim,  made 
under  the  Color  of  Title  Act,  claimed  improvements 
must  enhance  the  value  of  the  land.  A one-lane  dirt 
road  that  passes  through  the  applied  for  tract  as 
access  to  adjacent  land  cannot  be  considered  a valu- 
able improvement. 

Malcol m_C._S_Helena_M. _Huston , 80  IBLA  53  (Mar.  29, 
1984)’ 


PRIVITY 

Acquiring  title  to  Federal  lands  by  tax  deed  from 
a local  authority  that  mistakenly  believes  it  has  title 
to  the  lands  initiates  a new  title  for  the  purposes  of 
determining  when  possession  under  color  of  title  com- 
menced. Thus,  a tax  deed  is  sufficient  tc  support  a 
claim  of  title  if  held  by  claimants  or  their  predeces- 
sors at  the  beginning  of  the  20-year  period  for  class  1 
claims. 

Paul  Marshall, et_aj. , 82  IBLA  298  (Aug.  31,  1984) 


The  obligation  of  proving  a valid  color-of -tit le 
claim  is  upon  the  claimant.  A claimant's  failure  to 
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CMMIICimi-SlIBS 

The  preferred  method  for  appraising  the  fair  mar- 
ket value  of  nonlinear  rights-of-way , including  micro- 
wave  transmission  sites,  is  the  coaparable  lease  method 
of  appraisal  where  there  is  sufficient  coaparable 
rental  data  and  appropriate  adjustaents  are  Bade  for 
differences  between  the  subject  sites  and  other  leased 
sites. 

B2!intaifl_States_TelieEhong_£_Telegjra£j1_Coi,  79  IBLS  5 
(Feb.  2,  1984) 


Where  BLN  has  deterained  the  fair  market  rental 
values  of  a communications  site  right-of-way  in  accor- 
dance with  accepted  appraisal  procedures  but  on  appeal 
the  grantee  presents  a summary  of  evidence  that,  if 
proven,  would  establish  that  the  charge  is  excessive, 
the  aatter  will  be  referred  for  a hearing  at  the  BLB 
State  Office  in  accordance  with  the  basic  procedural 
standards  set  forth  in  £il£le_Lx_XnsJL,  36  IBLA  260 
(1978)  . 

Colorado- Ute  Ele£t£ic_AssXnx_lQ£. , 79  IBLA  53  (Feb.  9, 
1984) 


Where  the  BLfl  granted  a coaau nicat ions  site 
right-of-way  pursuant  to  the  Act  of  Bar.  4,  1911,  ^s 
O.S.C.  § 961  (1976) , subject  to  future 
appraisal,  collection  of  a rental  deposit  at  the  time 
of  the  grant  with  a later  adjustment  in  the  annual 
rental  charges  upon  receipt  of  an  approved  fair  market 
value  appraisal  is  not  a prohibited  imposition  of  a 
retroactive  rental. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Banagement 
and  the  appellant  fails  to  show  convincing  evidence 
that  the  charges  are  excessive. 

Bguntain_States_Telephoae_6_Telegraph  Co..  , 80  I BL A 
128  (Apr.  5, ”984)  ” 


An  appraisal  of  fair  market  rental  for  a communi- 
cation site  right-of-way  will  not  be  set  aside  on 
appeal  if  an  appellant  fails  to  show  error  in  the 
appraisal  methods  used  or  fails  to  show  by  convincing 
evidence  that  the  charges  are  excessive. 

Southern_Calif ornia_Gas_Co. , 81  IBLA  358  (June  27,  1984) 


Under  43  CFR  2802. 1-7 (e)  (1974),  which  provided 

that  charges  for  use  and  occupancy  of  a right-of-way 
may  be  revised  after  notice  and  an  opportunity  for 
hearing,  it  is  improper  to  increase  such  charges 
without  following  the  prescribed  procedure  where  the 
right-of-way  was  issued  pursuant  to  the  Act  of  Bar.  4, 
1911,  as  at§ade3,  43  U.S.C.  § 961  (1976) , and  has  not 
been  conformed  to  Title  V of  the  Federal  Land  Policy 
and  Banagement  Act  of  1976,  43  U.S.C.  $§  1761-1771 
(1982)  . 

Where  BLB  appraises  a parcel  of  land  subject  to  a 
communication  site  right-of-way  for  direct  sale  to  the 
holder  of  the  grant  pursuant  to  sec.  203  of  the  Federal 
Land  Policy  and  Banagement  Act  of  1976,  43  U.S.C. 

$ 1713  (1982) , it  is  proper  for  BLB  to  appraise  the 
parcel  as  if  unencumbered,  since  the  right-of-way  is 
extinguished  upon  the  right-of-way  holder's  acquisition 
of  the  fee  title. 

£2l§_lQ£a§triesx_Inc. 


C0»EI£EHlIAL_Il!£2milQN 

"Proprietary  information."  Proprietary  informa- 
tion means  information  which,  if  disclosed,  would  dc 
substantial  harm  to  the  competitive  position  of  the 
outside  source  from  which  it  was  obtained  and  would 
inhibit  the  Government's  ability  to  obtain  this  type 
of  information  in  the  future  resulting  in  a substan- 
tial detrimental  effect  on  a Government  program. 
Internally  generated  Governmental  conclusions  and 
information  are  not  generally  proprietary. 

Craig__£olson,  82  IBLA  294  (Aug.  31,  1984) 


QONSTlTUTXQ]iAL_I,AW 

GENERALLY 

The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  Government,  is  without  author- 
ity to  waive  requirements  imposed  by  statute. 

Jerald_A._Waters,  78  IBLA  387  (Jan.  31,  1984) 


A state  retains  extensive  jurisdiction  over 
Federal  lands  within  its  boundary,  but  Congress  is 
authorized  to  enact  legislation  regarding  the  use  and 
occupancy  of  the  Federal  lands.  Provisions  of  state 
law  regarding  abandonment  of  a right-of-way  within  a 
reclamation  withdrawal  must  recede  where  implementation 
thereof  would  interfere  with  the  effort  of  reclamation 
officials  to  operate  and  maintain  reclamation  facili- 
ties as  directed  by  Act  of  Congress. 

^2Lintx_of _Impe£ia  1 , 5 OHA  286  (Bar.  16,  1 984) 


While  it  is  within  the  province  of  the  judicial 
branch  to  adjudicate  the  constitutionality  of  statutes, 
it  is  outside  the  jurisdiction  of  the  Board.  The 
legislative  history  of  the  Act  of  July  6,  1960,  shows 
Congress  fully  considered  the  constitutionality  of  the 
compensation  provisions  therein.  The  Department  is 
bound  to  follow  those  provisions. 

An^_D._Rutledge_et_al2.,  82  IBLA  89  (July  17,  1 984) 


DUE  PROCESS 

Due  process  does  not  require  notice  and  a prior 
hearing  in  every  case  that  an  individual  is  deprived 
of  property  so  long  as  the  individual  is  given  notice 
and  an  opportunity  to  be  heard  before  the  deprivation 
becomes  final. 

Earth_S£ierisesx_XsCi,  80  IBLA  28  (Bar.  28,  1984) 


Where  one  serving  as  the  mayor  of  a city  and 
village  corporation  president  receives  actual  notice  of 
and  participates  in  a Native  allotment  contest  proceed- 
ing in  which  the  city  and  village  assert  an  interest, 
there  is  no  denial  of  due  process  as  to  appellant  city 
and  village. 

VilIJ2e_6_£ity_Couii£il_of_Alekrj5gikx_Ba^_BA_Qlscnx 

Ljwr  eri£e_j3u£phyx_S£x (Qj}_  Re  consider  a tiojli,  8°  IBLA 

221  (Apr.  30,  1984) 


82  IBLA  289  (Aug 


31,  1984) 
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CONSTiruriONAL_LAW--C3ntinii9a 

DDE  PROCESS--Con tinned 

With  respect  to  a known  party  claiming  a property 
interest  adversely  affected  by  a decision  to  issue 
conveyance  under  the  Alaska  Native  Claims  Settlement 
Act,  both  the  regulations  at  43  CFR  2650.7  and  the 
requirements  of  due  process  mandate  an  effort  to  serve 
notice  of  the  decision,  coupled  with  a 30-day  appeal 
period  from  date  of  service.  Where  such  a party  files 
a notice  of  appeal  within  30  days  of  service  of  the 
decision,  but  not  within  30  days  of  publication  of 
that  decision  in  the  Federal  Register , it  is  error  for 
the  Bureau  of  Land  Management  to  dismiss  the  appeal  as 
untimely. 

3oodnews_Bax.tlLnin2_Cos._et_al.,  81  IBLA  1 (May  14, 

1984) 


Due  process  requirements  are  met  so  long  as  notice 
is  given  and  an  opportunity  to  be  heard  is  granted 
before  deprivation  of  property  becomes  final. 

£iiiz§ns_for_the  Preserve tion_of  Knox_County , 81  TBLA 
209  (June  5,  1984) 


CONTESTS_AND_PROTESTS 

GENERALLY 

Dnder  5 U.S.C.  § 504  (1982)  and  43  CFR  4.603, 

48  FR  17596  (Apr.  25,  1983),  an  adversary  adjudication 
is  one  required  by  statute  to  be  conducted  by  the 
Secretary  under  5 U.S.C.  $ 554  (1982).  Because  there 
is  no  statutory  requirement  that  a mining  claim  contest 
be  conducted  under  5 U.S.C.  $ 554  (1982) , mining  claim 
contests  are  not  proceedings  covered  by  Equal  Access 
to  Justice  Act. 

Eaycee_Bentgnite_Corp. , 79  IBLA  182  (Feb.  28,  1984) 

91  I.D.  138 


sQNTRACTS 

GENERALLY 

Cancellation  of  a lease  or  portion  of  a lease  is 
improper  when  it  was  not  issued  in  violation  of  any 
statute  or  regulation. 

iZ2llIl_Blpxce_Castle,  81  IBLA  53  (May  22,  1984) 


CONSTRUCTION  AND  OPERATION 
Sections  of _Parties 

Where  three  of  four  extra  work  orders  covering 
drilling  and  blasting  work  performed  by  a subcontractor 
provided  for  no  reimbursement  to  the  contractor  and 
where  the  fourth  extra  work  order  was  used  as  a vehicle 
to  reimburse  the  contractor  for  the  rental  of  its  pumps 
at  agreed  upon  rates  without  any  evidence  having  been 
offered  at  the  hearing  to  show  that  any  amount  was 
included  therein  for  costs  resulting  from  delays  to  the 
contractors  work,  the  Government's  contention  that  the 
contractor's  acceptance  of  the  four  extra  work  orders 
constituted  an  accord  and  satisfaction  is  rejected  by 
the  Board  since  it  is  well  settled  that  an  agreement 
does  not  operate  as  an  accord  as  to  matters  not  covered 
by  the  agreement. 


CONJRACTS  — Cont in  a ed 

CONSTRUCTION  AND  OPERATION — Continued 
Actions  of _Part ies — Continued 

Where  for  over  half  the  duration  of  the  contract 
performance  period  the  contractor  routinely  submitted 
direct  billings  for  holiday  pay,  and  the  responsible 
Government  official  approved  and  certified  them,  and 
payment  was  made  to  the  contractor,  the  Board  finds 
that  such  conduct  by  the  parties  prior  to  fhe  onset 
of  a dispute,  is  entitled  to  great  weight  in  deter- 
mining that  the  contract  did  not  contain  overhead 
rates  for  holiday  pay. 

32Y.ia2_Servicesx_Ltd.,  IBCA-1540-1 2-81  (Apr.  9,  1984) 


Allowable  Costs 

Tn  its  quantum  consideration,  after  finding 
entitlement  to  equitable  adjustments,  the  Board  allowed 
amounts  claimed  by  the  contractor  for  depreciation,  and 
improperly  withheld  by  the  Government  for  liquidated 
damages.  It  approved  the  claimed  rate  of  profit  dis- 
allowed by  the  Government  auditor  and  the  bulk  of  the 
audited  total  costs.  However,  the  Board  disallowed  a 
claim  for  the  increased  price  of  asphalt  upon  finding  a 
failure  of  proof  that  either  the  contractor  or  its 
supplier  paid  or  incurred  increased  costs  for  asphalt, 
and,  disallowed  a claim  for  costs  attributed  to  a 
winter  shutdown  upon  finding  that  the  contractor  had 
agreed  that  such  shutdown  would  be  at  no  additional 
cost  to  the  Government.  Upon  finding  some  fault  with 
the  Government  audit  upon  which  the  contractor  based 
its  total  cost  theory  of  recovery,  and  dissatisfaction 
with  the  accuracy  or  specificity  available  for  a pre- 
cise calculation  of  certain  other  costs  claimed,  as 
well  as  with  the  contractor's  proposed  formula  for 
calculating  costs  per  day  for  days  of  delay,  the  Board 
determines  that  application  of  the  jury  verdict 
approach  is  both  practicable  and  reasonable  in  arriving 
at  the  equitable  adjustment  award  to  the  contractor. 

Appeal  of  Wylie  Brothers  Contracting  Co. , IBCA-1175- 
11-77  (Jan.  27,  1484)  91  i.p.  51 


Where  a contractor  appeals  from  a Government  claim 
for  refund  of  overpayments  of  overhead  expense  based  on 
excluding  purchased  labor  from  the  direct  labor  base, 
the  refund  claim  is  denied  and  the  appeal  is  sustained 
where  the  parties  entered  into  an  agreement  for  a fixed 
overhead  rate  during  performance  without  defining  the 
direct  labor  base,  and  the  evidence  supports  appel- 
lant's claim  that  negotiations  and  invoicing  were  based 
on  its  consistent  practice  of  including  purchased  labor 
in  the  base. 

AEEgal_of _Hanagement_Conce£tsi_Inc. , IBCA-1 601-7-82 
(July  10,  1984) 


Changes  and  Extras 

Upon  finding  that  the  contractor's  continuous 
performance  in  the  early  stages  of  a road  construction 
project  was  substantially  disrupted  by  the  Government 
because  of  grade  and  slope  revisions  resulting  in 
delayed  delivery  of  a final  structures  list,  the  Board 
holds  that  a constructive  change  occurred  entitling 
appellant  to  an  equitable  adjustment  for  resulting 
extra  costs. 

Appeal  gf_Wylie  Brothers  Contracting  Co,.  IBCA- 1175- 
11-77  (Jan.  27,  1984)  91  I.D.  51 


&E22il-2£_£lirk_5_Hirt,  IBCA- 1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 
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^QNTMZrs-- Continued 

CONSTRUCTION  AND  OPER AT ION--Cont inued 
Changes  and  Extras--Con tinued 

The  Board  concludes  that  the  specifications  under 
a Government  construction  contract  for  the  rental  of 
draglines  with  operators  are  defective  where  it  finds 
(i)  that  the  terms  of  the  solicitation  respecting 
supervision  were  ambiguous;  (ii)  that  the  interpreta- 
tion the  contractor  placed  upon  the  ambiguous  provi- 
sions was  reasonable,  as  evidenced  by  the  Government's 
concurrence  in  such  interpretation  prior  to  the  time  a 
dispute  arose;  (iii)  that  the  bifurcation  of  authority 
between  the  COR  at  the  jobsite  and  the  refuge  manager 
some  35  miles  away  continued  for  at  least  several 
months  after  the  issuance  of  the  notice  to  proceed; 
and  (iv)  that  confusion  over  who  was  responsible  for 
supervision  and  the  manner  in  which  it  was  exercised 
seriously  delayed  the  contractor  and  resulted  in  the 
partnership  incurring  substantial  additional  expenses. 

&ppeg.l_of_Clark_&  Hitt,  IBCA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


Conflicting  Clauses 

The  Board  concludes  that  the  specifications  under 
a Government  construction  contract  for  the  rental  of 
draglines  with  operators  are  defective  where  it  finds 
(i)  that  the  terms  of  the  solicitation  respecting 
supervision  were  ambiguous;  (ii)  that  the  interpreta- 
tion the  contractor  placed  upon  the  ambiguous  provi- 
sions was  reasonable,  as  evidenced  by  the  Government's 
concurrence  in  such  interpretation  prior  to  the  time  a 
dispute  arose;  (iii)  that  the  bifurcation  of  authority 
between  the  COR  at  the  jobsite  and  the  refuge  manager 
some  35  miles  away  continued  for  at  least  several 
months  after  the  issuance  of  the  notice  to  proceed; 
and  (iv)  that  confusion  over  who  was  responsible  for 
supervision  and  the  manner  in  which  it  was  exercised 
seriously  delayed  the  contractor  and  resulted  in  the 
partnership  incurring  substantial  additional  expenses. 

Ap E§al_of  Clark_&  H^rt,  IBCA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


Construct ion_Agai nst_Dr after 

The  Board  concludes  that  the  specifications  under 
a Government  construction  contract  for  the  rental  of 
draglines  with  operators  are  defective  where  it  finds 
(i)  that  the  terms  of  the  solicitation  respecting 
supervision  were  ambiguous;  (ii)  that  the  interpreta- 
tion the  contractor  placed  upon  the  ambiguous  provi- 
sions was  reasonable,  as  evidenced  by  the  Government's 
concurrence  in  such  interpretation  prior  to  the  time  a 
dispute  arose;  (iii)  that  the  bifurcation  of  authority 
between  the  COR  at  the  jobsite  and  the  refuge  manager 
some  35  miles  away  continued  for  at  least  several 
months  after  the  issuance  of  the  notice  to  proceed; 
and  (iv)  that  confusion  over  who  was  responsible  for 
supervision  and  the  manner  in  which  it  was  exercised 
seriously  delayed  the  contractor  and  resulted  in  the 
partnership  incurring  substantial  additional  expenses. 

AEEegl_gf_Cla£k  S Hirt,  IBCA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


CONTRACTS — Continued 

CONSTRUCTION  AND  OPER ATION--Cont inued 

Con t r act _Clauses-- Con tinued 

Government  from  payment  for  any  contractually 
guaranteed  minimum  use  of  the  aircraft. 

Where  a contract  for  the  lease  of  a helicopter  by 
the  Government  contained  a Loss  or  Damage  to  Leased 
Aircraft  clause  whereby  the  Government  assumed  the  risk 
of  loss  and  agreed  to  pay  and  did  pay  the  fair  market 
value  of  the  helicopter  which  was  totally  destroyed  in 
a crash,  the  Board  held  that  payment  by  the  Government 
was  performance  and  not  a breach  on  its  part  and  that 
the  contractor  was  not  entitled  to  loss  of  profits  on  a 
breach  of  contract  theory. 

Appeal_of _Gay_  Air waysx_Inci,  IBCA-1429-2-81  (Mar.  9, 
1984)  91  I.D.  149 


Contracting  Qffiger 

An  appeal  for  recovery  of  overrun  costs  in  a cost 
reimbursement/shari ng  contract  is  denied  where  the  con- 
tractor failed  to  provide  sufficient,  reliable  informa- 
tion on  the  status  of  expenditures  for  the  contracting 
officer  reasonably  to  conclude  that  there  was  an  over- 
run and  though  the  contracting  officer  urged  further 
performance,  that  urging  was  not  an  inducement  to  over- 
run, because  it  invariably  applied  to  performance  only 
up  to  the  point  of  exhaustion  of  funds  and  was  consis- 
tently accompanied  by  an  admonition  to  the  contractor 
to  be  guided  by  the  contract's  limitation  of  costs 
clause. 

Appea  l_gf  Sys  t emsx_Xiici , IFCA-1648-1-83  (Sept.  19, 

1984)  “ 91  I.D. 


Differing  Sit e_ Conditions  JChanged_Cgndit igns) 

Where  it  was  found:  That  the  Government  desig- 

nated in  the  contract  documents  a specific  site  as  the 
source  of  aggregate  for  use  in  a road  construction 
project;  that  the  contractor  relied  on  the  contract 
data  indicating  that  such  source  contained  sufficient 
conforming  material  to  satisfy  the  contract  require- 
ments; and  that  the  actual  subsurface  conditions 
differed  materially  from  the  conditions  indicated  by 
the  contract  drawings  and  from  the  expectations  cf  per- 
sons familiar  with  the  source,  the  Board  concludes  that 
the  contractor  is  entitled  to  an  equitable  adjustment 
under  a Category  I Differing  Site  Condition  thecry. 

Ap2eal_gf_ Wy  1 ie_Brgt hers_£ofltr acting_Cg , ibca-1175- 
11-77  (Jan.  27,  1984)"  ” 91  I.D.  51 


The  Board  finds  that  no  differing  site  condition 
existed  despite  allegations  of  excessive  water  imped- 
ing excavation  and  construction  of  a pipeline  resulting 
from  artesian  flows  where  the  contract  indications 
clearly  showed  some  artesian  conditions  to  be  expected, 
and  required  the  contractors  dewatering  plan  to  be 
approved;  and  where  the  contractor  did  not  implement 
his  plan  to  dewater  and  the  same  plan  was  effective  to 
allow  completion  of  the  project  by  a Government  force 
account  crew. 


Contract_Clauses  Appe^l_of _Frgrik_Biv eraL  Incx,  IBCA-16 21-9-82  (May  10, 

1984) 

Whara  a contractor  leased  a halicoptar  to  tha 
Government,  but  before  the  end  of  the  lease  period, 
the  helicopter  was  destroyed,  the  Board  found  that  the 
inability  or  unwillingness  of  the  contractor  upon 
demand  to  furnish  a replacement  helicopter  for  the 
remainder  of  lease  period  constituted  nonperformance 
of  a contractual  obligation  on  the  part  of  the  con- 
tractor and  held  that  such  nonperformance  relieved  the 
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*25*IEisIXS--CDn  tinuai 

CONSTRUCTION  AND  OPER AT ION--Con t inued 
Drawi.na.s_and_SBecif  ications 

The  Board  concludes  that  the  specifications  under 
a Government  construction  contract  for  the  rental  of 
draglines  with  operators  are  defective  where  it  finds 
(i)  that  the  teras  of  the  solicitation  respecting 
supervision  were  aabiguous;  (ii)  that  the  interpreta- 
tion the  contractor  placed  upon  the  aabiguous  provi- 
sions was  reasonable,  as  evidenced  by  the  Government's 
concurrence  in  such  interpretation  prior  to  the  time  a 
dispute  arose;  (iii)  that  the  bifurcation  of  authority 
between  the  COR  at  the  jobsite  and  the  refuge  aanager 
soae  35  miles  away  continued  for  at  least  several 
months  after  the  issuance  of  the  notice  to  proceed; 
and  (iv)  that  confusion  over  who  was  responsible  for 
supervision  and  the  manner  in  which  it  was  exercised 
seriously  delayed  the  contractor  and  resulted  in  the 
partnership  incurring  substantial  additional  expenses. 

Where  under  a construction  contract  for  the  rental 
of  draglines  with  operators  the  responsibility  of  the 
Governaent  for  delays  to  the  contract  work  was  clearly 
established  but  as  a result  of  the  contractor’s  fore- 
man having  failed  to  record  in  his  diary  some  of  the 
significant  events  affecting  the  time  and  effect  of 
Government  actions  causing  delay  and  the  contractor 
having  failed  to  segregate  costs  applicable  to  the  con- 
structive change,  it  was  not  possible  to  determine  with 
reasonable  certainty  the  extent  to  which  the  Govern- 
ment's actions  increased  the  costs  of  contract  perfor- 
mance, the  amount  of  the  equitable  adjustment  to  which 
the  contractor  is  entitled  was  determined  by  resort  to 
what  has  been  character i2ed  as  the  jury  verdict 
approach . 

AEE§al_of_Clark_6_Hirt , IBCA-1 508-B-81  (Feb.  9,  1984) 

91  I.D.  71 


Du t y_to  Ingu^re 

In  an  earlier  decision  in  the  context  of  a con- 
tract ambiguity,  the  Board  ruled  in  the  contractor's 
favor  on  the  costs  of  supplying  certain  building 
components  and  against  the  contractor  on  the  costs  of 
installing  them.  On  reconsideration,  the  contractor 
convinced  the  Board  that  the  analogy  relied  upon  in 
denying  the  appeal  for  installation  costs  was  falla- 
cious, but,  in  reviewing  all  aspects  of  the  decision 
on  reconsideration,  the  Board  discovered  that  its 
rationale  for  granting  aay  relief  on  the  issue  of 
supplying  and  installing  the  components  was  also 
erroneous,  and  therefore  affirmed  its  denial  of 
installation  costs  and  reversed  its  grant  of  supply 
costs.  Where  there  is  a patent  ambiguity  between 
contract  provisions  and  a contractor  fails  to  make 
inquiry  about  it,  the  contractor  may  not  rely  on 
its  interpretation  if  the  Governaent  interpretation 
differs  and  will  not  be  allowed  to  prevail  for  any 
alleged  extra  costs  for  complying  with  directions 
consistent  with  the  Government's  interpretation. 

A[lEgal_gf  _Ci_£i_N  or  ton  _Coi__fOn_  Re  consider  at  ion  L# 
IBCA-1647-1-83  (Apr.  23,  1984) 


Estimated  Quantities 

Rejected  by  the  Board  is  an  appellant's  argument 
that  the  Government  had  in  effect  guaranteed  to  the 
contractor  that  he  would  be  paid  any  specified  number 
of  hours  per  week  where  the  Board  found  (i)  that  the 
requirement  that  the  contractor  work  a 40-hour  week 
was  qualified  by  the  language  "weather  and  ground  con- 
ditions permitting";  (ii)  that  the  Government  consent 
to  the  contractor  working  50  hours  a week  was  subject 


COfilfiiCTS— Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Estimated  Quantifies — Continued 

to  the  same  limiting  language;  and  (iii)  that  the  evi- 
dence showed  that  some  of  the  delays  experienced  by  the 
contractor  in  proceeding  with  the  contract  work  were 
attributable  to  rain  (i^e^,  weather  and  ground  condi- 
tions) for  which  the  Government  was  not  responsible. 

Appeal  of  Clark  S Hjyt.  IBCA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


General  Rules  of_ Construction 

Where  for  over  half  the  duration  of  the  contract 
performance  period  the  contractor  routinely  submitted 
direct  billings  for  holiday  pay,  and  the  responsible 
Government  official  approved  and  certified  them,  and 
payment  was  made  to  the  contractor,  the  Board  finds 
that  such  conduct  by  the  parties  prior  to  the  onset 
of  a dispute,  is  entitled  to  great  weight  in  deter- 
mining that  the  contract  did  not  contain  overhead 
rates  for  holiday  pay. 

fl02iaa_Seriicesx_Lt3. , IBCA-1540-12-81  (Apr.  9,  1984) 


In ten t_of  Parties 

Rejected  by  the  Board  is  an  appellant's  argument 
that  the  Government  had  in  effect  guaranteed  to  the 
contractor  that  he  would  be  paid  any  specified  number 
of  hours  per  week  where  the  Board  found  (i)  that  the 
requirement  that  the  contractor  work  a 40-hour  week 
was  qualified  by  the  language  "weather  and  ground  con- 
ditions permitting";  (ii)  that  the  Government  consent 
to  the  contractor  working  50  hours  a week  was  subject 
to  the  same  limiting  language;  and  (iii)  that  the  evi- 
dence showed  that  some  of  the  delays  experienced  by  the 
contractor  in  proceeding  with  the  contract  work  were 
attributable  to  rain  (i.ei#  weather  and  ground  condi- 
tions) for  which  the  Government  was  not  responsible. 

A£EeaI_of_Clark_6_Hi£t,  IBCA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


flofices 

The  20-day  notice  provision  of  the  Changes  clause 
is  inapplicable  where  the  Board  finds  the  specification 
to  be  defective,  thereby  bringing  the  case  within  the 
defective  specification  exceptions  to  the  notice 
requirement  of  the  Changes  clause. 

AEE§2l_of_c!ark_D_Hirt,  IBCA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


A Governaent  motion  to  dismiss  an  appeal  is  denied 
where  the  Board  determines  that  it  has  jurisdiction 
over  an  appeal  being  actively  prosecuted  by  a subcon- 
tractor where  it  finds  the  prime  contractor's  sponsor- 
ship of  the  subcontractor's  claim  is  established  by  the 
following:  (1)  The  decision  from  which  the  appeal  was 

taken  was  addressed  to  the  prime  contractor;  (2)  the 
notice  of  appeal  was  signed  by  a representative  of  the 
contractor;  and  (3)  the  contractor  is  claiming  overhead 
and  profit  on  the  subcontractor's  claim. 

Appeal  of  Ohbayashi-Gumi#  Ltd..  IBCA-1 7 85- 3- 8 4 
(Sept.  25,  1984)  91  I.D. 


*QEIEA£X5"’ Conti nued 

COM STRUCT ION  AND  OPER ATION--Cont inued 
gririti  of_C2ntract 

A Government  aotion  to  dismiss  an  appeal  is  denied 
where  the  Board  determines  that  it  has  jurisdiction 
over  an  appeal  being  actively  prosecuted  by  a subcon- 
tractor where  it  finds  the  prime  contractor's  sponsor- 
ship of  the  subcontractor’s  claim  is  established  by  the 
following:  (1)  The  decision  from  which  the  appeal  was 

taken  was  addressed  to  the  prime  contractor;  (2)  the 
notice  of  appeal  was  signed  by  a representative  of  the 
contractor;  and  (3)  the  contractor  is  claiming  overhead 
and  profit  on  the  subcontractor's  claim. 

of  _2kbayashi-£uiix._Ltd . , IBCA-1785-3-84 
fsept. ”257*1^84)  91  I.D. 


Subc2ntractors_and_Suppliers 

A Government  defense  that  the  Board  is  without 
jurisdiction  over  a subcontractor's  claim  is  rejected 
where  it  is  found  that  the  subcontractor's  claim  was 
included  in  the  appellant's  initial  claim  submission 
and  that  at  the  hearing  appellant  actively  prosecuted 
the  claim  on  behalf  of  the  subcontractor  by  eliciting 
testimony  not  only  from  a representative  of  the  subcon- 
tractor but  from  appellant's  foreman  as  well. 

lEEeal_2f_Clark_&_HLtt,  IBCA-1508-8-81  (Feb.  9,  1984) 


A Government  motion  to  dismiss  an  appeal  is  denied 
where  the  Board  determines  that  it  has  jurisdiction 
over  an  appeal  being  actively  prosecuted  by  a subcon- 
tractor where  it  finds  the  prime  contractor's  sponsor- 
ship of  the  subcontractor's  claim  is  established  by  the 
following:  (1)  The  decision  from  which  the  appeal  was 

taken  was  addressed  to  the  prime  contractor;  (2)  the 
notice  of  appeal  was  signed  by  a representative  of  the 
contractor;  and  (3)  the  contractor  is  claiming  overhead 
and  profit  on  the  subcontractor's  claim. 

Appea l_of _Ohbay a sh.i“Gum i_t_Lt , IBCA-1785-3-84 
TseptT  25,~1984)“  91  I.D. 


CONTRACT  DISPUTES  ACT  OF  1978 
Interest 

In  an  equitable  adjustment  case,  the  Board  finds 
that  an  appellant  is  entitled  to  simple  interest  on  the 
amount  found  to  be  due  and  that  under  the  provisions 
of  the  Contract  Disputes  Act  the  amount  of  interest  is 
to  be  determined  on  the  basis  of  applying  variable 
rates  for  the  period  over  which  interest  is  payable 
with  interest  not  to  commence  until  the  contractor  has 
submitted  its  claim  to  the  contracting  officer  for 
decision. 

A22§a  l_of  _0h bayashi-Gijm iJt_Lt d_.  , IBCA-1785-3-84 
(Sept.  25,  1984)  91  I.D. 


Jurisdiction 

Although  the  Contract  Disputes  Act  gives  the  Board 
jurisdiction  over  breach  of  contract  claims,  the  Board 
finds  that  claims  presented  subsequent  to  a direction 
by  the  Government  to  cease  all  work  under  a contract 
are  not  redressable  as  breach  of  contract  claims  where 
(i)  the  contract  includes  a termination  for  the  con- 
venience of  the  Government  clause;  (ii)  the  lack  of 
funds  to  pay  the  contractor  for  further  work  consti- 
tuted an  adequate  cause  for  directing  performance  under 
the  contract  to  cease;  (iii)  that  the  failure  of  the 
contracting  officer  to  invoke  the  termination  for  con- 
venience clause  as  the  basis  for  his  action  does  not 
affect  the  right  to  rely  upon  that  clause  in  determin- 
ing the  rights  and  obligations  of  the  parties;  (iv) 


CQIIIE^IS  — Continued 

CONTRACT  DISPUTES  ACT  OF  1978 — Continued 
iutis diction — Continued 

that  the  presence  in  the  contract  of  a termination  for 
convenience  clause  precludes  actions  of  the  Government 
from  being  considered  breaches  of  contract  (assuming 
they  might  otherwise  be) ; and  (v)  that  the  inclusion  of 
a termination  for  convenience  clause  makes  the  recovery 
of  anticipated  profits  unallowable. 

A£Peal_of_Cla£k  IBCA-1508-8-81  (Feb.  9,  1984) 

91  I.D-  71 


Timely  filing  of  an  appeal  under  the  Contract 
Disputes  Act  of  1978  is  jurisdictional  and  an  appeal 
filed  after  the  expiration  of  the  90-day  period  allowed 
by  the  Act  is  dismissed  since  the  Board  has  no  juris- 
diction to  consider  an  untimely  filed  appeal. 

APD£al_2f -Cslu fflbia_£ngine e ring_£or p*. , IBCA-1 776- 2- 84 
(Feb.  29,  1984) 


DISPUTES  AND  REMEDIES 
fiu£den_of  £roof 

Termination  of  a contract  for  default  was  proper 
where  the  Government  offered  sufficient  evidence  to 
demonstrate  that  the  contractor  failed  to  perform  the 
requirements  of  the  contract,  and  the  contractor 
offered  no  evidence  to  sustain  its  burden  of  showing 
the  default  was  excusable. 

Ma2°r_Construction  Corp.,  IBCA-1688-6-83  (Jan.  9, 
1984^ 


Where  three  of  four  extra  work  orders  covering 
drilling  and  blasting  work  performed  by  a subcontractor 
provided  for  no  reimbursement  to  the  contractor  and 
where  the  fourth  extra  work  order  was  used  as  a vehicle 
to  reimburse  the  contractor  for  the  rental  of  its  pumps 
at  agreed  upon  rates  without  any  evidence  having  been 
offered  at  the  hearing  to  show  that  any  amount  was 
included  therein  for  costs  resulting  from  delays  to  the 
contractor's  work,  the  Government's  contention  that  the 
contractor's  acceptance  of  the  four  extra  wcrk  orders 
constituted  an  accord  and  satisfaction  is  rejected  by 
the  Board  since  it  is  well  settled  that  an  agreement 
does  not  operate  as  an  accord  as  to  matters  net  covered 
by  the  agreement. 

AfiEeal  of  Clark_S_Hi£t,  IBCA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


A contractor  was  allowed  to  recover  holiday  pay 
expenses  as  a fringe  labor  cost  under  a fixed  rate, 
indefinite  quantity  contract  because  it  sustained  its 
burden  of  preof  that  holiday  pay  was  excluded  from 
overhead  rates  as  an  indirect  cost,  and  that  the  con- 
tractor's direct  billing  for  holiday  pay  did  not 
result  in  a duplicate  recovery  of  such  costs. 

MoviQ2_Seryi£esx_Lt dA,  IBCA-1540-12-81  (Apr.  9,  1984) 


In  an  appeal  from  a termination  for  default 
where  the  contractor's  theory  of  the  case  is  defective 
specifications,  it  is  the  contractor's  burden  to  show 
not  only  that  the  specifications  were  faulty  but  that 
the  faulty  specifications  caused  the  condition  from 
which  termination  resulted.  Upon  finding  that 
although  the  contractor  showed  that  a Government  well 
was  incapable  of  producing  the  precise  flow  by  total 
dynamic  head  set  out  in  the  contract  specifications 
under  which  a particular  pump  was  supplied,  but  finding 
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73212*215-- Continual 

DISPUTES  AND  R EH EDIES  — Con t inn ed 
Bur3an_of  Proof  — Continued 

that  the  Government  established  that  the  pump  should 
have  operated  adequately  under  the  actual  flov  condi- 
tions the  veil  was  capable  of  producing,  the  Board 
holds  that  the  Government  effectively  controverted  the 
contractor's  case,  that  the  contractor  failed  to  sus- 
tain its  burden  of  proof,  and  that  the  termination 
for  default  vas  justified  entitling  the  Government  to 
prevail. 

A££2al_of_Sj._Hi.ckex_Cos.4._Incs.,  IBCA-1 574-4-82  (Apr.  20, 
1984I  91  I.D.  186 


In  a case  where  the  parties  differ  as  to  the 
amount  of  equitable  adjustment  to  be  provided  for  a 
constructive  change,  the  Board  finds  the  appellant  to 
have  shown  by  a preponderance  of  the  evidence  that  it 
is  entitled  to  the  amount  of  the  equitable  adjustment 
sought. 

*££SSi_of .Ohbayashi-gumii  Ltd.,  IBCA-1785-1-84 
(Sept.  25,  1 984)  ' gi  x . D. 


Damages 

Generally 

In  a case  involving  a denial  of  a claim  for 
impaired  bonding  capacity  damages,  the  board  noted  that 
it  considered  (i)  that  damages  of  this  nature  were  pre- 
cluded by  a termination  for  convenience  article  being 
included  in  the  contract  and  (ii)  that  appellant  had 
failed  to  show  that  the  loss  of  profit  claimed  on  other 
contracts  was  the  inevitable  result  of  the  Government 
having  delayed  performance  of  the  contract  work  by 
approximately  4 months,  after  which  the  Board  found 
that  appellant  was  not  entitled  to  prevail  in  any  event 
since  the  record  contained  no  evidence  showing  partic- 
ular contracts  not  hid  upon  or  successfully  bid  upon 
but  denied  because  of  inability  to  obtain  a bond. 

AE£oal_gf_Clark_5_Hirt , IBCA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


Share  a contractor  leased  a helicopter  to  the 
Government,  but  before  the  end  of  the  lease  period, 
the  helicopter  was  destroyed,  the  Board  found  that  the 
inability  or  unwillingness  of  the  contractor  upon 
demand  to  furnish  a replacement  helicopter  for  the 
remainder  of  lease  period  constituted  nonperformance 
of  a contractual  obligation  on  the  part  of  the  con- 
tractor and  held  that  such  nonperformance  relieved  the 
Government  from  payment  for  any  contractually 
guaranteed  minimum  use  of  the  aircraft. 

Where  a contract  for  the  lease  of  a helicopter  by 
the  Government  contained  a Loss  or  Damage  to  Leased 
Aircraft  clause  whereby  the  Government  assumed  the  risk 
of  loss  and  agreed  to  pay  and  did  pay  the  fair  market 
value  of  the  helicopter  which  was  totally  destroyed  in 
a crash,  the  Board  held  that  payment  by  the  Government 
was  performance  and  not  a breach  on  its  part  and  that 
the  contractor  was  not  entitled  to  loss  of  profits  on  a 
breach  of  contract  theory. 

*EESal_of_Gay_Airwgysi_Inci,  IBCA-1429-2-81  (Bar.  9, 
1984)  91  I.D.  149 


£22IE*GIS — Continued 

DISPUTES  AND  REN  EDIES  — Continued 
Equitable  Adjustments 

Upon  finding  that  the  contractor's  continuous 
performance  in  the  early  stages  of  a road  construction 
project  was  substantially  disrupted  by  the  Government 
because  of  grade  and  slope  revisions  resulting  in 
delayed  delivery  of  a final  structures  list,  the  Eoard 
holds  that  a constructive  change  occurred  entitling 
appellant  to  an  equitable  adjustment  for  resulting 
extra  costs. 

where  it  was  found:  That  the  Government  desig- 

nated in  the  contract  documents  a specific  site  as  the 
source  of  aggregate  for  use  in  a road  construction 
project;  that  the  contractor  relied  on  the  contract 
data  indicating  that  such  source  contained  sufficient 
conforming  material  to  satisfy  the  contract  require- 
ments; and  that  the  actual  subsurface  conditions 
differed  materially  from  the  conditions  indicated  by 
the  contract  drawings  and  from  the  expectations  of  per- 
sons familiar  with  the  source,  the  Board  concludes  that 
the  contractor  is  entitled  to  an  equitable  adjustment 
under  a Category  T Differing  Site  Condition  theory. 

In  its  quantum  consideration,  after  finding 
entitlement  to  equitable  adjustments,  the  Board  allowed 
amounts  claimed  by  the  contractor  for  depreciation,  and 
improperly  withheld  by  the  Government  for  liquidated 
damages.  It  approved  the  claimed  rate  of  profit  dis- 
allowed by  the  Government  auditor  and  the  bulk  of  the 
audited  total  costs.  However,  the  Board  disallowed  a 
claim  for  the  increased  price  of  asphalt  upon  finding  a 
failure  of  proof  that  either  the  contractor  or  its 
supplier  paid  or  incurred  increased  costs  for  asphalt, 
and,  disallowed  a claim  for  costs  attributed  to  a 
winter  shutdown  upon  finding  that  the  contractor  had 
agreed  that  such  shutdown  would  be  at  no  additional 
cost  to  the  Government.  Upon  finding  some  fault  with 
the  Government  audit  upon  which  the  contractor  based 
its  total  cost  theory  of  recovery,  and  dissatisfaction 
with  the  accuracy  or  specificity  available  for  a pre- 
cise calculation  of  certain  other  costs  claimed,  as 
well  as  with  the  contractor's  proposed  formula  for 
calculating  costs  per  day  for  days  of  delay,  the  Board 
determines  that  application  of  the  jury  verdict 
approach  is  both  practicable  and  reasonable  in  arriving 
at  the  equitable  adjustment  award  to  the  contractor. 

*EEgul_of_Wxlie_Brothers_Contracting_Cot,  IBCA-1 175- 
11-77  (Jan.  27,  1984)  “ 91  j.d.  51 


In  a case  involving  a claim  for  equipment  idled 
as  a result  of  delays  attributed  to  the  Government,  the 
Board  found  that  the  rates  for  idle  equipment  used  in 
the  claim  were  in  excess  of  the  rate  derived  from 
applying  the  regularly  invoked  rule  that  the  reasonable 
value  of  standby  equipment  is  50  percent  of  operating 
equipment  rates. 

A claim  involving  idle  equipment,  which  the  Board 
finds  not  to  be  cognizable  as  a breach  of  contract 
claim  is  found  to  constitute  a claim  falling  within  the 
purview  of  the  standard  Changes  clause  and  reimbursable 
thereunder.  In  this  connection  it  is  noted  that  the 
Board  is  not  limited  by  the  appellant's  choice  of 
remedies  or  by  the  Government's  assignment  of  defense. 

Where  under  a construction  contract  for  the  rental 
of  draglines  with  operators  the  responsibility  of  the 
Government  for  delays  to  the  contract  work  was  clearly 
established  but  as  a result  of  the  contractor's  fore- 
man having  failed  to  record  in  his  diary  some  of  the 
significant  events  affecting  the  time  and  effect  of 
Government  actions  causing  delay  and  the  contractor 
having  failed  to  segregate  costs  applicable  to  the  con- 
structive change,  it  was  not  possible  to  determine  with 
reasonable  certainty  the  extent  to  which  the  Govern- 
ment's actions  increased  the  costs  of  contract  perfor- 
mance, the  amount  of  the  equitable  adjustment  to  which 
the  contractor  is  entitled  was  determined  by  resort  to 
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DISPUTES  AND  REN EDIES--Cont inu ed 

Eqgitabla  Adjustments — Gontinuei 

what  has  been  characterized  as  the  jury  verdict 
approach. 

Appeal  Qf_Clark_S_Hirt , IECA-1508-8-81  (Feb.  9,  198U) 

91  I.D.  71 


A contractor  was  allowed  to  recover  holiday  pay 
expenses  as  a fringe  labor  cost  under  a fixed  rate, 
indefinite  quantity  contract  because  it  sustained  its 
burden  of  proof  that  holiday  pay  was  excluded  from 
overhead  rates  as  an  indirect  cost,  and  that  the  con- 
tractor’s direct  billing  for  holiday  pay  did  not 
result  in  a duplicate  recovery  of  such  costs. 

IBCA-1 540-12-81  (Apr.  9,  1984) 


In  a case  where  the  parties  differ  as  to  the 
amount  of  equitable  adjustment  to  be  provided  for  a 
constructive  change,  the  Board  finds  the  appellant  to 
have  shown  by  a preponderance  of  the  evidence  that  it 
is  entitled  to  the  amount  of  the  equitable  adjustment 
sought. 

Appeal_of  _Ohbayaslliz5li®ix_I;i4i  • IBCA-1785-3-84 
7sept7  2 57" 198 4)  91  I.D. 


jurisdiction 

A claim  involving  idle  equipment,  which  the  Board 
finds  not  to  be  cognizable  as  a breach  of  contract 
claim  is  found  to  constitute  a claim  falling  within  the 
purview  of  the  standard  Changes  clause  and  reimbursable 
thereunder.  In  this  connection  it  is  noted  that  the 
Board  is  not  limited  by  the  appellant's  choice  of 
remedies  or  by  the  Government's  assignment  of  defense. 

A Government  defense  that  the  Board  is  without 
jurisdiction  over  a subcontractor's  claim  is  rejected 
where  it  is  found  that  the  subcontractor's  claim  was 
included  in  the  appellant's  initial  claim  submission 
and  that  at  the  hearing  appellant  actively  prosecuted 
the  claim  on  behalf  of  the  subcontractor  by  eliciting 
testimony  not  only  from  a representative  of  the  subcon- 
tractor but  from  appellant's  foreman  as  well. 

lEEeal_gf_Cia£k_S_Hiit,  I ECA -1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


Upon  finding  no  statute  or  contractual  agreement 
between  the  parties  providing  for  the  same,  the  Board 
denied  appellant's  claims  for  interest,  attorney  fees 
and  costs. 

Appeal  of_Gay_Airwaysx_Inc. , IBCA-1429-2-81  (Mar.  9, 

1 9 84 )"  91  I.D.  149 


A Government  motion  to  dismiss  an  appeal  is  denied 
where  the  Board  determines  that  it  has  jurisdiction 
over  an  appeal  being  actively  prosecuted  by  a subcon- 
tractor where  it  finds  the  prime  contractor's  sponsor- 
ship of  the  subcontractor's  claim  is  established  by  the 
following:  (1)  The  decision  from  which  the  appeal  was 

taken  was  addressed  to  the  prime  contractor;  (2)  the 
notice  of  appeal  was  signed  by  a representative  of  the 
contractor;  and  (3)  the  contractor  is  claiming  overhead 
and  profit  on  the  subcontractor's  claim. 

AE2§a  l_of  _Ohba^ashi;:G  umix_Ltd^ , IBCA-1785-3-84 
(Sept7~257”T 984 j ~ 91  I.D. 


CONTRACTS --Continued 

DISPUTES  AND  REMEDIES — Continued 
Substantial  Evidence 

Rejected  by  the  Board  is  an  appellant's  argument 
that  the  Government  had  in  effect  guaranteed  to  the 
contractor  that  he  would  be  paid  any  specified  number 
of  hours  per  week  where  the  Board  found  (i)  that  the 
requirement  that  the  contractor  work  a 40-hour  week 
was  qualified  by  the  language  "weather  and  ground  con- 
ditions permitting”;  (ii)  that  the  Government  consent 
to  the  contractor  working  50  hours  a week  was  subject 
to  the  same  limiting  language;  and  (iii)  that  the  evi- 
dence showed  that  some  of  the  delays  experienced  by  the 
contractor  in  proceeding  with  the  contract  work  were 
attributable  to  rain  (ixex,  weather  and  ground  condi- 
tions) for  which  the  Government  was  not  responsible. 

AEEeal_°f  Clark  8 HArt,  IBCA-1508-8-8 1 (Feb.  9,  1984) 

91  I.D.  71 


germination  fop  Convenience 

The  Board  of  Contract  Appeals  has  no  authority  to 
award  a contract  and  in  an  appeal  from  a termination 
for  default  may  dc  no  more  than  review  the  contracting 
officer's  conduct  leading  to  the  termination  action  and 
affirm  the  termination  if  that  conduct  is  found  to  be 
valid  or  convert  the  termination  to  a termination  for 
the  convenience  of  the  Government. 

Homex,  IBCA-1649-1-83  (Jan.  30,  1984) 


Although  the  Contract  Disputes  Act  gives  the  Board 
jurisdiction  over  breach  of  contract  claims,  the  Board 
finds  that  claims  presented  subsequent  to  a direction 
by  the  Government  to  cease  all  work  under  a contract 
are  not  redressable  as  breach  of  contract  claims  where 
(i)  the  contract  includes  a termination  for  the  con- 
venience of  the  Government  clause;  (ii)  the  lack  of 
funds  to  pay  the  contractor  for  further  work  consti- 
tuted an  adequate  cause  for  directing  performance  under 
the  contract  to  cease;  (iii)  that  the  failure  of  the 
contracting  officer  to  invoke  the  termination  for  con- 
venience clause  as  the  basis  for  his  action  does  not 
affect  the  right  to  rely  upon  that  clause  in  determin- 
ing the  rights  and  obligations  of  the  parties;  (iv) 
that  the  presence  in  the  contract  of  a termination  for 
convenience  clause  precludes  actions  of  the  Government 
from  being  considered  breaches  of  contract  (assuming 
they  might  otherwise  be) ; and  (v)  that  the  inclusion  of 
a termination  for  convenience  clause  makes  the  recovery 
of  anticipated  profits  unallowable. 

Appeal  of  Clack  8 Hirt,  IBCA-1508-8-81  (Feb.  9,  1984) 

91  I.D.  71 


A Government  motion  to  dismiss  a claim  for  lost 
profits  and  an  alternative  motion  for  partial  summary 
judgment  on  the  lost  profit  claim  are  both  denied  in 
a case  where  appellant  implies  that  the  actions  of  the 
contracting  officer  were  in  bad  faith  and  asserts  that 
the  actions  of  the  contracting  officer  during  the 
administration  cf  the  contract  were  arbitrary,  capri- 
cious, and  unreasonable.  In  denying  both  motions,  the 
Board  notes  that  there  are  some  limited  circumstances 
in  which  the  damages  recoverable  have  not  been 
restricted  to  those  specified  in  the  termination  tor 
convenience  clause  and  that  at  the  requested  oral 
hearing,  appellant  will  be  afforded  the  opportunity  to 
prove  bad  faith  or  abuse  of  discretion  cn  the  part  cf 
the  contracting  officer  such  as  might  avoid  the 
recovery  limitations  of  the  convenience-termination 
clause. 

iEESai  of _ Allan  B_.  Bjrwise,  IBCA-1690-6-83  (May  17, 
1984)  “ 91  I.D.  253 
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xQ!I5!-£S — Continued 

DISPUTES  AND  RE1EDIES — Continaed 
Termination  far  gafault 

Saattalll 

Teciination  of  a contract  for  default  was  proper 
where  the  Government  offered  sufficient  evidence  to 
demonstrate  that  the  contractor  failed  to  perform  the 
requirements  of  the  contract,  and  the  contractor 
offered  no  evidence  to  sustain  its  burden  of  showing 
the  default  was  excusable. 

£alor_£gn£t ruction _C or IBCA-1 688-6-83  (Jan.  9, 

1984) 


The  Board  of  Contract  Appeals  has  no  authority  to 
award  a contract  and  in  an  appeal  from  a termination 
for  default  may  do  no  more  than  review  the  contracting 
officer's  conduct  leading  to  the  termination  action  and 
affirm  the  termination  if  that  conduct  is  found  to  be 
valid  or  convert  the  termination  to  a termination  for 
the  convenience  of  the  Government. 

Where  a contractor  (1)  failed  to  comply  with  a 
notice  to  proceed  within  the  time  therefor  as  stated  in 
the  notice,  (2)  by  its  conduct  established  a likelihood 
of  future  inability  to  proceed  such  as  would  support  a 
conclusion  of  anticipatory  breach,  and  (3)  was  so  dila- 
tory in  performance  that  a belief  that  the  contract 
could  not  be  completed  timely  was  reasonable,  the  Board 
concluded  that  the  contracting  officer  had  a corre- 
sponding number  of  independent,  valid  reasons  for  ter- 
minating the  contract  for  default. 

Home*,  TBCA-164 9-1-83  (Jan.  30,  1984) 


In  an  appeal  from  a termination  for  default 
where  the  contractor's  theory  of  the  case  is  defective 
specifications,  it  is  the  contractor's  burden  to  show 
not  only  that  the  specifications  were  faulty  but  that 
the  faulty  specifications  caused  the  condition  from 
which  termination  resulted.  Upon  finding  that 
although  the  contractor  showed  that  a Government  well 
was  incapable  of  producing  the  precise  flow  by  total 
dynamic  head  set  out  in  the  contract  specifications 
under  which  a particular  pump  was  supplied,  but  finding 
that  the  Government  established  that  the  pump  should 
have  operated  adequately  under  the  actual  flow  condi- 
tions the  well  was  capable  of  producing,  the  Board 
holds  that  the  Government  effectively  controverted  the 
contractor's  case,  that  the  contractor  failed  to  sus- 
tain its  burden  of  proof,  and  that  the  termination 
for  default  was  justified  entitling  the  Government  to 
prevail . 

AC2eal_of_W._]iickei_Cgix_Incx,  IBC A-1574-4 -82  (Apr.  20, 
1984)  91  i.d.  186 


The  Board  found  that  termination  of  a contract  for 
default  was  proper  where  the  contractor  failed  to  com- 
plete contract  performance  on  time  because  of  a failure 
to  dewater  the  excavation  and  abandoned  the  contract 
work  because  of  an  alleged  differing  site  condition  of 
excessive  artesian  water,  which  was  effectively  dewa- 
tered using  the  same  plan  during  a later  season  of 
greater  subsurface  flows. 

£2EIil_2£_F£i2k_RLverax  inc.,  IBCA-1 621- 9-82  (May  10, 
1984) 


CQHTH&GTS  — Continued 
PERPOBB ARCE  OR  DEFAULT 
Severally 

Where  a contractor  leased  a helicopter  to  the 
Government,  but  before  the  end  of  the  lease  period, 
the  helicopter  was  destroyed,  the  Board  found  that  the 
inability  or  unwillingness  of  the  contractor  upon 
demand  to  furnish  a replacement  helicopter  for  the 
remainder  of  lease  period  constituted  nonperformance 
of  a contractual  obligation  on  the  part  of  the  con- 
tractor and  held  that  such  nonperformance  relieved  the 
Government  from  payment  for  any  contractually 
guaranteed  minimum  use  of  the  aircraft. 

Where  a contract  for  the  lease  of  a helicopter  by 
the  Government  contained  a Loss  or  Damage  to  Leased 
Aircraft  clause  whereby  the  Government  assumed  the  risk 
of  loss  and  agreed  to  pay  and  did  pay  the  fair  market 
value  of  the  helicopter  which  was  totally  destroyed  in 
a crash,  the  Board  held  that  payment  by  the  Government 
was  performance  and  not  a breach  on  its  part  and  that 
the  contractor  was  not  entitled  to  loss  of  profits  on  a 
breach  of  contract  theory. 

AE2eal_of_5ay_Airwaisx_IaSir  IBCA-1 429-2-81  (Bar.  9, 
1984)  9i  i.d.  149 


greach 

Where  a contractor  (1)  failed  to  comply  with  a 
notice  to  proceed  within  the  time  therefor  as  stated  in 
the  notice,  (2)  by  its  conduct  established  a likelihood 
of  future  inability  to  proceed  such  as  would  support  a 
conclusion  of  anticipatory  breach,  and  (3)  was  so  dila- 
tory in  performance  that  a belief  that  the  contract 
could  not  be  completed  timely  was  reasonable,  the  Board 
concluded  that  the  contracting  officer  had  a corre- 
sponding number  of  independent,  valid  reasons  for  ter- 
minating the  contract  for  default. 

Somex,  IBCA-1649-1-83  (Jan.  30,  1984) 


Release  and  Settlement 

Where  three  of  four  extra  work  orders  covering 
drilling  and  blasting  work  performed  by  a subcontractor 
provided  for  no  reimbursement  to  the  contractor  and 
where  the  fourth  extra  work  order  was  used  as  a vehicle 
to  reimburse  the  contractor  for  the  rental  of  its  pumps 
at  agreed  upon  rates  without  any  evidence  having  been 
offered  at  the  hearing  to  show  that  any  amount  was 
included  therein  for  costs  resulting  from  delays  to  the 
contractor's  work,  the  Government's  contention  that  the 
contractor's  acceptance  of  the  four  extra  work  orders 
constituted  an  accord  and  satisfaction  is  rejected  by 
the  Board  since  it  is  well  settled  that  an  agreement 
does  not  operate  as  an  accord  as  to  matters  not  covered 
by  the  agreement. 

A2Eeal_of _Clark_6_Hirt,  IBCA- 1508- 8-81  (Feb.  9,  1984) 

91  I.D.  71 


cqnveiances 

GENERALLY 

where  a stranger  to  the  original  patentee  acquires 
a certain,  specific  tract  of  land  through  mesne  con- 
veyances and  then  seeks  to  have  the  patent  amended  so 
that  he  can  acquire  other  land  instead,  he  must  demon- 
strate first  that  there  was  an  error  in  the  patent's 
land  description  and,  second,  that  he  is  deserving 
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GENERALLY — Continued 

ns  a natter  of  equity  and  justice  to  be  granted  that 
tfhich  was  actually  earned  by  the  original  patentee. 

£§aoe_ial_S£^_ian_a!idicial_Remaadl_,  79  IBLA  261 
(Bar.  7,  1984) 


Under  sec-  316  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  the  Secretary  of  the  Interior  has 
discretionary  authority  to  correct  an  error  in  a con- 
veyance aocuient  when  the  error  is  clearly  established 
and  equitable  considerations  dictate  that  relief  be 
granted.  BLH' s rejection  of  an  application  to  amend  a 
homestead  patent  to  include  additional  acreage  will  be 
affirmed  where  the  record  does  not  support  a finding 
that  the  original  patentees  had  entered  those  lands,  nor 
was  there  ever  any  intent  to  enter  such  lands  as  part  of 
the  original  homestead  entry. 

Elser_L._I.2ae.  80  IBLA  101  (Apr.  3,  1984) 


Legislative  history  of  the  Act  of  July  6,  1960, 
clearly  shows  that  Congress  concluded  that  the 
Federal  Government  holds  title  to  land  relinquished  to 
the  Federal  Governient  in  anticipation  of  a forest  lieu 
exchange,  notwithstanding  the  failure  to  consummate 
the  exchange. 

An  application  for  a recordable  disclaimer  of  the 
Government’s  interest  in  a parcel  of  land  in  the  Inyo 
national  Forest  pursuant  to  sec.  315  of  the  Act  of 
Oct.  21,  1976,  which  parcel  was  deeded  to  the  Govern- 
ment in  1899  in  contemplation  of  selecting  another  par- 
cel in  lieu  thereof  pursuant  to  the  Act  of  June  4, 

1897,  is  properly  rejected  even  though  the  lieu  selec- 
tion was  never  consummated,  because  the  Act  of  July  6, 
1960,  quieted  title  to  such  land  to  the  United  States 
as  part  of  the  national  forest  in  which  the  lands  are 
located . 

iaIl_Ds._Batleige_et_al2.,  82  IBLA  89  (July  17,  1984) 


DE5ERT_LAN0_ENTRY 

GENERALLY 

Analysis  of  the  economic  feasibility  of  proposed 
reclamation  of  desert  land  is  an  acceptable  factor  for 
BLH  to  consider  when  reviewing,  pursuant  to  43  CFR 
2520.0-8  (d)  (3) , whether  a desert  land  entry  application 
may  be  allowed  in  the  form  sought. 

Where  BLH  uses  a computerized  economic  analysis  to 
justify  rejection  of  a desert  land  entry  application, 
BLH  must  explain  the  basis  of  its  analysis  and  the 
deficiencies  of  the  applicant's  proposal  in  its  deci- 
sion so  that  the  applicant  has  some  basis  for  under- 
standing and  accepting  the  rejection  or  appealing  and 
disputing  it.  Sufficient  facts  and  explanations  to 
support  the  decision  must  be  present  before  the  Board 
will  affirm  such  a decision  on  appeal. 

Bi2.ii_V2._HiZ.  81  IBLA  58  (HaY  22.  1884) 


APPLICATIONS 

A desert  land  entry  application  is  properly 
rejected  where  the  applicant  fails  to  provide  evidence 
of  a water  right  or  that  he  has  initiated,  so  far  as 
then  possible,  appropriate  steps  looking  to  the  acqui- 
sition of  such  a water  right. 


DES£RT_L A ND_EN TRY-- Continued 
APPLICATIONS — Continued 

An  application  for  desert  land  entry  is  properly 
rejected  where  the  applicant  proposes  to  irrigate  his 
entry  from  underground  water  sources,  but  fails  to 
show  that  he  has  acquired  a right  from  the  state  to 
appropriate  underground  water  or  that  he  has  taken 
appropriate  steps,  as  far  as  then  possible,  toward 
acquisition  of  such  a right. 

Richard_Hi_Greener , 79  IBLA  234  (Feb.  29,  1984) 


A desert  land  entry  application  is  properly  rejected 
where  the  applicant  proposes  to  irrigate  his  entry  from 
underground  water  sources,  but  fails  to  show  at  the 
time  of  filing  his  application  that  he  has  acquired  a 
right  from  the  State  to  appropriate  underground  water 
or  that  he  has  taken  appropriate  steps,  as  far  as  then 
possible,  looking  to  the  acquisition  of  such  a right. 

Elmer_A._KukleE,  80  IBLA  283  (Hay  4,  1984) 

D^l e_Chr is tiansen,  82  IBLA  97  (July  23,  1984) 


Rejection  of  a desert  land  entry  application  will 
be  set  aside  where  the  applicant  has  alleged  facts 
which,  if  proved,  would  result  in  a different  conclu- 
sion. 

£ivid_K_Udx,  81  IBLA  58  (May  22,  1984) 


The  failure  of  a desert  land  entry  applicant  to 
promptly  notify  the  authorizing  BLH  officer  of  a 
change  of  address  does  not,  in  itself,  constitute 
an  adequate  basis  for  rejecting  the  application. 

Keith_L2._?lcCdnnJL_Jri,  81  IBLA  314  (June  18,  1984) 


A desert  land  entry  application  is  properly 
rejected  where  the  applicant  fails  to  provide  evidence 
of  a right  to  the  permanent  use  of  sufficient  water  to 
irrigate  and  reclaim  all  of  the  irrigable  portion  of 
the  land  sought,  or  that  he  has  initiated  and  prose- 
cuted, as  far  as  then  possible,  appropriate  steps 
looking  to  the  acquisition  of  such  a right. 

Lee_Ai_Fitex_Greggrx_Fite,  82  IBLA  1 (July  2,  1984) 


A desert  land  entry  application  is  properly 
rejected  where  the  applicant  is  relying  for  a source  of 
water  on  a water  permit  application  which  has  been  can- 
celed by  the  state  water  authority,  since  a desert  land 
entry  application  without  evidence  of  a water  right 
must  be  rejected. 

Rohert_Ei_White_et_al. , 82  IBLA  34  (July  10,  1984) 


WATER  RIGHT 

A desert  land  entry  application  is  properly 
rejected  where  the  applicant  fails  to  provide  evidence 
of  a water  right  or  that  he  has  initiated,  so  far  as 
then  possible,  appropriate  steps  looking  to  the  acqui- 
sition of  such  a water  right. 

Hl®§s_Neil_F let cher , 78  IBLA  330  (Jan.  24,  1984) 


lii2S_N3il_Fletcher,  78  IBLA  330  (Jan.  24,  1984) 
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QSSER T_L AN 0_EN TRY --Continued 
WATER  Rl3HT--Eontinuad 

An  application  for  desert  land  entry  is  properly 
rejected  where  the  applicant  proposes  to  irrigate  his 
entry  from  underground  water  sources,  but  fails  to 
show  that  he  has  acquired  a right  from  the  state  to 
appropriate  underground  water  or  that  he  has  taken 
appropriate  steps,  as  far  as  then  possible,  toward 
acquisition  of  such  a right. 

3i2hlli_H-_Greener,  79  IBLA  234  (Feb.  29,  1984) 


A lasart  land  entry  application  is  properly  rejected 
where  the  applicant  proposes  to  irrigate  his  entry  from 
underground  water  sources,  but  fails  to  show  at  the 
time  of  filing  his  application  that  he  has  acquired  a 
right  from  the  State  to  appropriate  underground  water 
or  that  he  has  taken  appropriate  steps,  as  far  as  then 
possible,  looking  to  the  acquisition  of  such  a right. 

Slmer_A._Kubler,  80  IBLA  283  (May  4,  1984) 

Dale_Christ iansen,  82  IBLA  97  (July  23,  1984) 


Where  the  Bureau  of  Land  Management  assesses  the 
cumulative  impacts  of  approving  multiple  permits  to 
drill  for  oil  and  gas  in  a wilderness  study  area  and 
wild  horse  range  and  makes  an  area-wide  determination 
to  permit  such  oil  and  gas  development  because  it  would 
have  no  significant  effect  on  the  area,  an  appeal  of 
that  determination  challenging  the  adequacy  of  the 
environmental  assessment  of  the  cumulative  impacts 
is  not  premature. 

flRiBal...  Protect  top,  jnst  a tut  e_  of  _ America,  .Sierra  Club  £ 
Color ado_Open_Space_Council , 79  IBLA  94  (Feb.  I 7 , 

1984)  “ 91  I . D - 115 


A determination  that  a proposed  action  will  not 
have  a significant  impact  on  the  environment  will  be 
affirmed  on  appeal  where  the  record  establishes 
environmental  problems  have  been  considered,  relevant 
areas  of  environmental  concern  have  been  identified, 
and  the  determination  is  reasonable. 

Utah  Wilder  ness_AssJ.n,  R0  IBLA  64  (Mar.  30,  1984) 

91  I.D.  165 


A desert  land  entry  application  is  properly 
rejected  where  the  applicant  fails  to  provide  evidence 
of  a right  to  the  permanent  use  of  sufficient  water  to 
irrigate  and  reclaim  all  of  the  irrigable  portion  of 
the  land  sought,  or  that  he  has  initiated  and  prose- 
cuted, as  far  as  then  possible,  appropriate  steps 
looking  to  the  acquisition  of  such  a right. 

Lee_Ai_FiteA_Gre2orx_Fite , 82  IBLA  1 (July  2,  1984) 


A desert  land  entry  application  is  properly 
rejected  where  the  applicant  is  relying  for  a source  of 
water  on  a water  permit  application  which  has  been  can- 
celed by  the  state  water  authority,  since  a desert  land 
entry  application  without  evidence  of  a water  right 
must  be  rejected. 

Robert _E4._White_et._ali,  82  IPLA  34  (July  10,  1984) 


END ANGER ED_SPECIES_^CT_nF_1973 
SECTION  7 
generally 

9LM  may,  in  its  discretion,  reject  any  offer  to 
lease  Federal  lands  for  oil  and  gas  upon  a determina- 
tion supported  by  facts  of  record  that  leasing  would 
not  be  in  the  public  interest,  e.g^,  where  leasing 
might  adversely  affect  the  Yuma  clapper  rail,  a 
federally  listed  endangered  species. 

Where  BLM  rejects  an  oil  and  gas  lease  offer,  in 
order  to  protect  a federally  listed  endangered  species, 
the  record  should  ordinarily  reflect  consideration  of 
whether  leasing  subject  to  protective  stipulations, 
including  no  surface  occupancy,  would  not  adequately 
serve  the  public  interest.  Where  the  record  indicates 
that  BLM  failed  to  consider  alternatives  to  no  leasing, 
the  case  will  be  remanded  to  BLM  for  such  an  assessment. 


BLM  may  properly  reject  an  oil  and  gas  lease  offer 
in  order  to  protect  a federally  listed  endangered  spe- 
cies pending  the  availability  of  further  studies  of  the 
effect  of  oil  and  gas  exploration  and  development  on  a 
resident  population  of  that  species. 

Chevron_UiSiAi£._Inci,  80  IBLA  324  (May  8,  1984) 


ENVIRONMENT A L_QUALITY 

ENVIRONMENTAL  STATEMENTS 

Protest  to  a decision  to  implement  a management 
and/or  control  program  for  black-tailed  prairie  dogs 
is  properly  denied  where  the  decision  is  based  on  an 
environmental  assessment  which  reflects  an  evaluation 
of  the  environmental  impacts  sufficient  to  support  an 
informed  judgment. 

Def enders_gf_W ild l^f e,  79  IBLA  62  (Feb-  13,  1984) 


Where  the  Bureau  of  Land  Management  assesses  the 
cumulative  impacts  of  approving  multiple  permits  to 
drill  for  oil  and  gas  in  a wilderness  study  area  and 
wild  horse  range  and  makes  an  area-wide  determination 
to  permit  such  oil  and  gas  development  because  it  would 
have  no  significant  effect  on  the  area,  an  appeal  of 
that  determination  challenging  the  adequacy  of  the 
environmental  assessment  of  the  cumulative  impacts 
is  not  premature. 

iHi“al_Protectipn_Institute_of  _Americit_Sierra_ClubJL 
£olorado_02eri_S£age_Coun£il,  79  IBLA  94  (Feb.  17, 

1 98  4)"  “ 91  I.D.  115 


The  National  Environmental  Policy  Act  of  1969, 

42  U.S.C.  $ 4332  (2)  (C)  (1976),  requires  preparation  of 

an  environmental  impact  statement  whenever  a proposed 
major  Federal  action  will  significantly  affect  the 
quality  of  the  human  environment. 

The  test  for  determining  the  extent  to  which  treat- 
ment of  a subject  in  an  environmental  impact  statement 
for  a multistage  project  may  be  deferred  depends  on  two 
factors:  (1)  whether  obtaining  more  detailed  useful 

information  is  "meaningfully  possible"  at  the  time  when 
the  environmental  impact  statement  for  an  earlier  stage 
is  prepared,  and  (2)  hew  important  it  is  to  have  the 
additional  information  at  an  earlier  stage  in  determin- 
ing whether  cr  not  to  proceed  with  the  project- 

Where  a multistage  project  can  be  modified  or 
changed  in  the  future  to  minimize  or  eliminate  environ- 
mental hazards  disclosed  as  a result  of  information  not 
presently  available,  and  where  the  Government  reserves 
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the  power  to  make  such  modification  or  change  there- 
after, deferment  of  analysis  of  that  unavailable 
information  does  not  violate  the  National  Environmental 
Policy  Act. 

Whan  a proposed  action  is  a critical  agency  deci- 
sion which  will  result  in  irreversible  and  irretriev- 
able commitments  of  resources  to  an  action  which  will 
produce  a significant  impact  on  the  environment,  an 
environmental  impact  statement  is  required. 

Sierr  a_Cl!ibA_Th  e_  Mon  o_  Lake  Committee,  79  I PL  A 240 
(Mar.  1,  1984) 


A determination  that  a proposed  action  will  not 
have  a significant  impact  on  the  environment  will  be 
affirmed  on  appeal  where  the  record  establishes 
environmental  problems  have  been  considered,  relevant 
areas  of  environmental  concern  have  been  identified, 
and  the  determination  is  reasonable. 

2i<*h_Wj. ld§rness_ Ass^n , 80  IBL A 64  (Mar.  30,  1984) 

91  I.D.  165 


Where  application  is  made  for  suspension  of 
unitized  oil  and  gas  leases  in  order  to  preserve  them 
from  expiration  pending  approval  of  an  application  for 
permission  to  drill,  and  where  the  suspension  is 
granted  at  the  discretion  of  the  authorized  officer  on 
condition  that  permission  to  drill  may  be  denied  upon  a 
finding  that  drilling  operations  would  result  in 
unacceptable  impacts  on  the  wilderness  characteristics 
of  the  area,  an  environmental  impact  statement  on  the 
effects  of  such  drilling  which  fails  to  consider  the 
alternative  of  refusing  permission  to  drill  is  an 
inadequate  basis  for  a decision  to  permit  drilling. 

Si^rra_£lub_et_a!i_lQa_JU<dicia!_£esaridL,  80  IBL  A 251 
(May  2,  1984) 


Where  an  administrative  decision  is  made  that  a 
proposed  action  is  not  a major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  an  environmental  impact  statement 
need  not  be  filed,  that  decision  will  be  affirmed  on 
review  if  it  appears  to  be  the  reasonable  conclusion 
of  a proper  and  sufficient  environmental  analysis  com- 
piled according  to  established  procedures  and  it  was 
made  by  an  authorized  officer,  in  good  faith,  based 
upon  such  record. 

2nit§d_States_y  ._Albert_0  ._Husman_et_al_.,  81  IBLA  271 
(June  8,  1984) 


A decision  to  implement  a vegetative  management 
program  with  herbicide  spraying  will  be  reversed  where 
it  is  based  on  an  environmental  assessment  which  fails 
to  include  a "worst  case"  evaluation  of  the  environ- 
mental impacts  of  the  proposed  program,  and  where  the 
record  fails  to  document  effects  upon  the  environment 
of  the  proposed  spraying  program. 

Sive_Our_ecoSystems4._Inc*,  81  IBLA  326  (June  1 9 , 1984) 


A decision  to  utilize  the  herbicide  2,4-D  in  a 
vegetation  management  program  will  be  vacated  where  it 
is  based  on  an  environmental  assessment  which  lacks 
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a worst  case  analysis  and  the  record  discloses  uncer- 
tainty as  to  the  effect  of  the  herbicide  on  the  human 
environment . 

Sierr a_Cl_ u bx_Gr and  C&nyon  Chapt erJL_^r izon a , 81  IBLA 
352  (June  25,  1984) 


A decision  to  utilize  herbicides  including  2,4-D 
in  a vegetation  management  program  will  be  vacated 
where  it  is  based  on  an  environmental  assessment  which 
lacks  a worst  case  analysis  and  the  record  discloses 
uncertainty  regarding  the  effect  of  the  herbicides  on 
the  human  environment. 

Although  a worst  case  analysis  may  be  performed 
in  the  context  of  an  environmental  assessment  prepared 
to  supplement  a programmatic  environmental  impact 
statement,  the  environmental  assessment  becomes  the 
functional  equivalent  of  an  environmental  impact 
statement  and  the  minimum  45-day  comment  period  for  a 
draft  environmental  impact  statement  is  applicable. 

A£2l2aate_Citizens_0££osed_to_Toxic_Spray.s (AC0TS)_a 

Sout  her n_0r  ego n_Citizens_Against_Toxic_ Sprays [ SOC A TS)_ , 

81  IBLA  398  (June  29,  1984)“ 


Denial  of  a protest  of  a determination  to  proceed 
with  a private  exchange  will  be  vacated  and  the  case 
remanded  where  the  record  fails  to  reflect  an  evalua- 
tion of  the  environmental  impacts  sufficient  tc  support 
an  informed  judgment. 

Where  the  record  shows  that  missing  information 
is  material  to  an  agency  decision  on  a private  land 
exchange,  it  must  be  gathered  and  included  in  an  envi- 
ronmental assessment.  Only  where  the  costs  of  obtain- 
ing the  information  are  exorbitant  or  the  means  of 
obtaining  it  are  beyond  the  state  of  the  art  must  the 
agency  weigh  the  need  for  the  action  against  the  risk 
and  severity  of  possible  adverse  impacts  of  proceeding 
in  the  face  of  uncertainty.  And  only  in  the  case  of  a 
determination  to  proceed  in  the  face  of  uncertainty 
must  a worst  case  analysis  be  conducted  in  accordance 
with  40  CFR  1502.22. 

■N&ii2Iljil_W ildl if o_Federat ion,  82  IBLA  303  (Sept.  5, 
1984) 


A management  plan  decision  for  the  Yaquina  Head  } 

Outstanding  Natural  Area  implementing  actions  to  remove 
various  structures  and  develop  a visitors  center  and  to 
impose  restrictions  on  hang  gliding  will  be  affirmed  on 
appeal  where  the  decision  is  based  on  an  environmental 
assessment  which  reflects  an  evaluation  of  reasonable 
alternatives  and  is  sufficient  to  support  an  informed 
judgment.  Such  a determination  may  not  be  overcome  by 
a mere  difference  of  opinion. 

Cregon_S h2res_Ccnserv a t ion_£oji lit  ionx_Br uce  Waugh, 

83  IBLA  1 (Sept.  17,  1984) 


HERBICIDES 

A decision  to  implement  a vegetative  management 
program  with  herbicide  spraying  will  be  reversed  where 
it  is  based  on  an  environmental  assessment  which  fails 
to  include  a "worst  case"  evaluation  of  the  environ- 
mental impacts  of  the  proposed  program,  and  where  the 
record  fails  tc  document  effects  upon  the  environment 
of  the  proposed  spraying  program. 

Save_Our_ecoSysteas1._inci,  81  IBLA  326  (June  19,  1984) 
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A decision  to  utilize  the  herbicide  2,4-D  in  a 
vegetation  Management  program  will  be  vacated  where  it 
is  based  on  an  environmental  assessment  which  lacks 
a worst  case  analysis  and  the  record  discloses  uncer- 
tainty as  to  the  effect  of  the  herbicide  cn  the  human 
environment . 

Sierra_Club^_Gra.ad_Canxon_Cha.Eterx_Arizona,  81  IBL A 
352  (June  25,  1984) 


A decision  to  utilize  herbicidas  including  2,4-D 
in  a vegetation  management  program  will  be  vacated 
where  it  is  based  on  an  environmental  assessment  which 
lacks  a worst  case  analysis  and  the  record  discloses 
uncertainty  regarding  the  effect  of  the  herbicides  on 
the  human  environment. 

Although  a worst  case  analysis  may  be  performed 
in  the  context  of  an  environmental  assessment  prepared 
to  supplement  a programmatic  environmental  impact 
statement,  the  environmental  assessment  becomes  the 
functional  equivalent  of  an  environmental  impact 
statement  and  the  minimum  45-day  comment  period  for  a 
draft  environmental  impact  statement  is  applicable. 

^2Ei§3ate_Ci  tizens_Opposed_to_Tox  ic_Sprays__(  ACOTS)Lx 

Sout hern_Qregon_Citizens_Against_Tgxic_SpraYS_lSOC ATSL , 

81  TBL A 398  (June  29,  1984) 


52IAL_^cess_T3_justice_act 

GENERALLY 

Although  the  Equal  Access  to  Justice  Act,  5 U.S.C. 
$ 504  (1982),  may  be  characterized  as  a remedial  stat- 
ute, this  does  not  support  the  proposition  that  it 
should  be  construed  liberally.  Every  waiver  of 
sovereign  immunity  is  remedial,  and  statutes  waiving 
sovereign  immunity  such  as  the  Equal  Access  to  Justice 
Act  must  be  strictly  construed. 

An  award  of  attorney’s  fees  under  the  Equal  Access 
to  Justice  Act,  5 U.S.C.  $ 504  (1982),  is  properly 
denied  when  the  applicant  is  a corporation  which  fails 
to  demonstrate  that  its  net  worth  combined  with  that  of 
its  affiliates  is  not  more  than  $5  million. 

An  application  for  an  award  of  attorney's  fees 
under  the  Equal  Access  to  Justice  Act,  5 U.S.C.  $ 504 
(1982) , is  properly  denied  when  special  circumstances 
make  an  award  unjust.  An  award  is  unjust  when  49  per- 
cent of  the  applicant  corporation's  stock  is  held  by 
one  of  the  nation's  largest  companies  which  shares  the 
production  and  operating  costs  with  the  majority  share- 
holder in  proportion  to  its  percentage  share  of  owner- 
ship. 

Even  though  a party  may  have  prevailed  in  an 
adversary  proceeding,  an  award  of  attorney's  fees  under 
the  Equal  Access  to  Justice  Act,  5 U.S.C.  $ 504  (1982) , 
is  properly  denied  where  the  position  of  the  agency  was 
substantially  justified.  In  order  to  establish  that 
its  action  was  substantially  justified,  the  Government 
is  not  required  to  establish  that  its  decision  to  pro- 
ceed was  based  on  a substantial  probability  of  prevail- 
ing. The  standard  was  intended  to  ensure  that  the 
Government  is  not  deterred  from  advancing  in  good  faith 
a novel  but  credible  interpretation  of  the  law. 

79  I BLA  182  (Feb.  28,  1984) 

91  I.D.  138 


E201L_iCC£SS_XQ_2USIlCE-iC£— Continued 
ADVERSARY  ADJUDICATION 

Under  5 U.S.C.  $ 504  (1982)  and  43  CFR  4.603, 

48  FR  17596  (Apr.  25,  1983) , an  adversary  adjudication 
is  one  required  by  statute  to  be  conducted  by  the 
Secretary  under  5 U.S.C.  § 554  (1982).  Because  there 

is  no  statutory  requirement  that  a mining  claim  contest 
be  conducted  under  5 U.S.C.  $ 554  (1982),  mining  claim 
contests  are  not  proceedings  covered  by  Equal  Access 
to  Justice  Act. 

Eaycee_Bentonite_CO£p. , 79  IBL A 182  (Feb.  28,  1984) 

91  I.D.  138 


EQUIJABLE.aX JUDICATION 
GENERALLY 

Where  a stranger  to  the  original  patentee  acquires 
a certain,  specific  tract  of  land  through  mesne  con- 
veyances and  then  seeks  to  have  the  patent  amended  so 
that  he  can  acquire  other  land  instead,  he  must  demon- 
strate first  that  there  was  an  error  in  the  patent's 
land  description  and,  second,  that  he  is  deserving 
as  a matter  of  equity  and  justice  to  be  granted  that 
which  was  actually  earned  by  the  original  patentee. 

Georcje_y  al_Snov (On  Judicial  Remand)  , 79  IBL  A 261 

(Mar.  77"”l 98  4) 


Where  the  claimant  of  a trade  and  manufacturing 
site  substantially  complies  with  the  requirements  of 
the  Act  of  May  14,  1898,  as  amended,  43  U.S.C. 

§§  687a-687a-6  (1982),  and  regulations  promulgated 
pursuant  to  that  Act,  equitable  adjudication  may  be 
invoked,  however,  where  a claimant  fails  to  comply 
with  a requirement  which  is  unrelated  to  the  Act  of 
May  14,  1898,  and  is  jurisdictional  in  nature, 
equitable  adjudication  cannot  properly  be  invoked- 

Donna_J._Waidt low,  82  I BLA  247  (Aug.  28,  1984) 


SUBSTANTIAL  COMPLIANCE 

Where  the  claimant  of  a trade  and  manufacturing 
site  substantially  complies  with  the  requirements  of 
the  Act  of  May  14,  1898,  as  amended,  43  U.S.C. 

§$  687a-687a-6  (1982),  and  regulations  promulgated 
pursuant  to  that  Act,  equitable  adjudication  may  be 
invoked,  however,  where  a claimant  fails  to  comply 
with  a requirement  which  is  unrelated  to  the  Act  cf 
May  14,  1898,  and  is  jurisdictional  in  nature, 
eqnitatle  adjudication  cannot  properly  be  invoked. 

D Oflfl a_ W^_i dt  l^w , 82  IpLA  247  (Aug.  28,  1984) 


estoppel 

Where  the  record  establishes  that,  but  for  the 
actions  of  the  Department  in  improperly  approving  an 
exchange,  a state  would  have  properly  exercised  its 
exchange  rights  pursuant  to  applicable  law,  the  Depart- 
ment will  be  estopped  from  subsequently  asserting  the 
exchange  was  improper  where,  as  here,  it  would  no 
longer  be  possible  for  the  state  to  exercise  its 
exchange  rights. 

S t a^e_of _Qregon_e , 78  IBLA  255  (Jan.  10,  1984) 

91  I.D.  14 


!LlI££S_Bentonite_Corpi, 
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Raliance  on  erroneous  or  incomplete  information 
provide!  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law, 

HaEEi§t_C._Shaftel,  79  IBLA  228  (Feb.  29,  1984) 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  or  by 
their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties. 

kone_Stai_Steel_Co- , 79  I BLA  345  (Bar.  22,  1984) 

Xi£iB9_le§2urces_CgrEi,  80  IBLA  245  (Apr.  30,  1984) 


An  essential  element  of  a claim  for  estoppel  is  that 
the  party  asserting  it  must  be  ignorant  of  the  true  facts. 
Since,  however,  all  persons  are  presumed  to  have  knowl- 
edge of  relevant  statutory  and  regulatory  provisions,  an 
individual  may  not  premise  a claim  of  estoppel  on  infor- 
mation or  advice  contrary  to  such  a provision,  since  the 
individual  is  properly  charged  with  knowledge  of  the  true 
facts . 

Tom_Hurd , 80  IBLA  107  (Apr.  3,  1984) 


The  Department  is  not  estopped  to  dismiss  an 
appeal  challenging  the  production  royalty  set  in  a 
competitive  coal  lease,  where  the  appellant  failed  to 
protest  the  notice  of  the  lease  sale,  by  virtue  of  the 
Department's  subsequent  refusal  to  provide  information 
essential  to  determining  the  validity  of  the  challenged 
royalty. 

Coastal_States_Energy_Co. , 80  IBLA  274  (May  4,  1984) 


evidence 

ADMISSIBILITY 

Where  a simultaneous  oil  and  gas  lease  applicant, 
whose  application  has  been  rejected  because  it  covers 
land  within  a known  geologic  structure,  submits 
probative  evidence  contravening  the  determination  that 
the  land  is  presumptively  productive  of  cil  and  gas, 
which  is  not  fully  rebutted,  but  where,  nonetheless, 
questions  of  fact  remain  unresolved  by  the  record,  a 
hearing  is  appropriate  to  establish  a sufficient  record 
to  permit  decision. 

Ll2I^_Chemical_Salesx_Inc. , 82  IBLA  182  (Aug.  13,  1984) 


BURDEN  OF  PROOF 

When  the  Government  contests  the  validity  of  a 
mining  claim  on  the  basis  of  lack  of  discovery,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a prima  facie  case.  Once  a prima 
facie  case  is  presented,  the  claimant  must  present  evi- 
dence which  is  sufficient  to  overcome  the  Government's 
showing  on  those  issues  raised. 

Where  the  Government  fails  to  present  sufficient 
evidence  to  establish  a prima  facie  case,  the  claimant 
need  not  present  evidence  in  order  to  prevail.  If  a 
claimant,  however,  does  present  evidence,  the  deter- 
mination of  the  validity  of  a claim  must  be  made  on 
the  basis  of  the  record  as  a whole,  and  not  just  a part 
of  the  record.  A claimant  need  not  affirmatively 
establish  the  existence  of  a discovery  where  there  has 
been  no  prima  facie  case.  The  only  risk  that  the 
claimant  runs  in  such  a situation  is  the  risk  that  the 
evidence  as  a whole  will  establish  by  a preponderance 


EVIDENCE — Continued 

BURDEN  OF  PROOF — Continued 

of  the  evidence  that  an  element  of  discovery  is  not 
present. 

2nited_States_y._Eya_M.  __Pool_et_ali , 78  IBLA  215 
(Jan. “67  1984) 


Where  an  issue  in  an  appeal  involving  a simulta- 
neous oil  and  gas  lease  application  is  the  existence  or 
nonexistence  of  materials  defining  the  relationship 
between  the  priority  applicant  and  its  filing  service, 
the  applicant,  as  the  party  with  peculiar  means  of 
knowledge  enabling  it  to  prove  the  nonexistence  of  such 
materials,  has  the  burden  of  doing  sc.  Failure  to  do 
so  may  give  rise  to  an  inference  that  the  applicant's 
evidence  is  unfavorable. 

Hal_C^r lsonx_ Jr . , 78  IBLA  333  (Jan.  24,  1984) 


Where  an  issue  in  an  appeal  involving  a simul- 
taneous oil  and  gas  lease  application  is  the  existence 
or  nonexistence  of  an  agreement  between  the  lessee  as 
priority  applicant  and  her  assignee  which  would  have 
resulted  in  a violation  of  43  CFR  3102.2-6(a)  and  (b)  , 
the  lessee  is  the  party  with  peculiar  means  and  knowl- 
edge enabling  her  to  show  the  nonexistence  of  such 
agreement.  Failure  or  refusal  to  do  so  may  give  rise 
to  an  inference  that  the  lessee's  evidence  is  unfavor- 
able. 

Pa t r icia_£x_ Aik er , 79  IBLA  123  (Feb.  22,  1984) 


A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and  absent  clear  evidence  to  the 
contrary,  it  will  be  presumed  that  they  have  properly 
discharged  their  official  duties.  Suggestion  that  BLM 
may  not  have  investigated  a raining  claimant's  good 
faith  in  locating  a claim  which  includes  a water  source 
is  insufficient  to  rebut  the  presumption  of  regularity. 

Desert_Surviyors,  80  IBLA  111  (Apr.  3,  1984) 


Where  a qualified  expert,  hired  by  raining  claim- 
ants to  evaluate  contested  claims,  informs  a Government 
mineral  examiner  that  certain  claims  have  no  mineral 
values,  the  mineral  examiner  has  no  affirmative  obliga- 
tion to  sample  those  claims.  Testimony  of  the  Govern- 
ment mineral  examiner  as  to  this  conversation,  unless 
impeached  in  cross-examination,  is  sufficient  tc 
establish  a prima  facie  case  that  those  claims  are 
invalid. 

United  Stat es_vi_Janet_Bi_CoEpl e_et_ali,  81  IBLA  109 
(May  30,  1984) 


In  a mining  claim  contest,  the  Government 
establishes  a prima  facie  case  of  invalidity  sufficient 
to  shift  the  burden  of  proving  otherwise  to  the  claim- 
ant where  the  Government  mineral  examiner  testifies 
that  he  has  examined  the  claim  and  can  find  no  evidence 
of  mineralization  or  where  he  cannot  examine  the  claim 
because  it  is  covered  with  snow  and  ice. 

Uni ted_G ta tes_ vA_Albert_F.  Par ker_e t ali#  82  IBLA  344 
(Sept. ”12, ”1984)  91  I.D.  271 
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BORDEN  OF  PRO0F--Cont inued 

Implementation  of  the  Taylor  Grazing  Act  of  1934  , 
as  amnded,  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.  An  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  43  CFR 
Part  4100. 

2ll£§_Ls._!2Dri.ust_Doucilas_£tJL_Bown_y2__Bureau_of  _Land 

Management,  83  IBL A 29  (Sept.  24,  1 984) 


PRESUMPTIONS 

Where  an  issue  in  an  appeal  involving  a simulta- 
neous oil  and  gas  lease  application  is  the  existence  or 
nonexistence  of  materials  defining  the  relationship 
between  the  priority  applicant  and  its  filing  service, 
the  applicant,  as  the  party  with  peculiar  means  of 
knowledge  enabling  it  to  prove  the  nonexistence  of  such 
materials,  has  the  burden  of  doing  so.  Failure  to  do 
so  may  give  rise  to  an  inference  that  the  applicant's 
evidence  is  unfavorable. 

H a !_C a r 1 s on Jr , 78  IBLA  333  (Jan.  24,  1984) 


Where  an  issue  in  an  appeal  involving  a simul- 
taneous oil  and  gas  lease  application  is  the  existence 
or  nonexistence  of  an  agreement  between  the  lessee  as 
priority  applicant  and  her  assignee  which  would  have 
resulted  in  a violation  of  43  CFR  3102.2-6(a)  and  (b) , 
the  lessee  is  the  party  with  peculiar  means  and  knowl- 
edge enabling  her  to  show  the  nonexistence  of  such 
agreement.  Failure  or  refusal  to  do  so  may  give  rise 
to  an  inference  that  the  lessee's  evidence  is  unfavor- 
able. 

Pa t r icia A lk er , 79  IBLA  123  (Feb.  22,  1984) 


A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and  absent  clear  evidence  to  the 
contrary,  it  will  be  presumed  that  they  have  properly 
discharged  their  official  duties.  Suggestion  that  BLM 
may  not  have  investigated  a mining  claimant's  good 
faith  in  locating  a claim  which  includes  a water  source 
is  insufficient  to  rebut  the  presumption  of  regularity. 

Desert _Surv Ivors,  80  IBLA  111  (Apr.  3,  1984) 


Where  there  is  no  evidence  of  receipt  of  a check 
in  payment  of  the  first  year's  advance  rental  pursuant 
to  43  CFR  3112.4-1  (a)  (1982),  the  presumption  that  BLM 

employees  have  properly  discharged  their  duties  and  not 
lost  or  misplaced  the  check  is  not  overcome  by  an  affi- 
davit executed  by  applicant  which  states  that  the  check 
was  enclosed  in  the  same  envelope  with  other  documents 
received  by  BLM,  which  affidavit  includes  a copy  of 
applicant's  personal  checkbook  register  showing  a check 
was  issued  to  BLM. 

Si_Hi_£artners,  80  IBLA  153  (Apr.  9,  1984) 


PRIMA  FACTE  CASE 

A prima  facie  case  is  made  where  sufficient  evi- 
dence is  presented  to  establish  the  essential  facts. 
Prima  facie  evidence  is  that  evidence  that  will 
justify  a finding  in  favor  of  the  one  presenting  the 
evidence.  It  is  not  necessary  to  present  evidence  that 
is  compelling,  and  the  determination  must  be  made  on  a 
case-by-case  basis.  An  important  factor  in  making  a 
determination  regarding  the  amount  of  evidence  required 


SVIDENCE--Continued 

PRIMA  FACIE  CASE — Continued 

for  a prima  facie  case  is  the  availability  of  the  evi- 
dence and  the  difficulty  which  may  reasonably  be 
encountered  in  obtaining  the  evidence. 

S_5_M_Coal_Co._S_Jewe!!_Saokeless_Coal_CoA_y -_0f t ice_of 
Sur f ace_Mini ng_Recla raa tion_£_Enf orcement , 7 9 IBLA  35 C 
7«ar7  22,  1984)  ~ “ 91  I.D.  159 


Where  a qualified  expert,  hired  by  mining  claim- 
ants to  evaluate  contested  claims,  informs  a Government 
mineral  examiner  that  certain  claims  have  no  mineral 
values,  the  mineral  examiner  has  no  affirmative  obliga- 
tion to  sample  those  claims.  Testimony  of  the  Govern- 
ment mineral  examiner  as  to  this  conversation,  unless 
impeached  in  cross-examination,  is  sufficient  tc 
establish  a prima  facie  case  that  those  claims  are 
invalid . 

Unjted_States_v._ Janet  B.  Copple  et  al..  81  I EL A 1C9 
"(May  30,  1984) 


When  the  Government  contests  a mining  claim  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral 
deposit , it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a prima  facie  case.  Where 
a Government  mineral  examiner  testifies  that  he  has 
examined  a claim  and  found  the  quality  of  the  minerals 
insufficient  to  support  a finding  of  discovery  based  on 
conventional  methods  of  mining,  a prima  facie  case  is 
established.  A contes tee  may  overcome  the  prima  facie 
case  by  probative  evidence  that  a person  of  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means  with  a reasonable  prospect  of 
success  in  developing  the  quality  and  quantity  of  min- 
erals found  by  specialized  mining  methods. 

United  States  v.  Carl  Dresselhaus  et  al..  81  IBLA  252 
(June  8,  1984) 


SUFFICIENCY 

A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and  absent  clear  evidence  tc  the 
contrary,  it  will  be  presumed  that  they  have  properly 
discharged  their  official  duties.  Suggestion  that  ELM 
may  not  have  investigated  a mining  claimant's  good 
faith  in  locating  a claim  which  includes  a water  source 
is  insufficient  to  rebut  the  presumption  of  regularity. 

De5ert_Sijrviyors,  80  IBLA  111  (Apr.  3,  1984) 


BLM  may  properly  take  immediate  possession  of 
wild  free-roaming  horses,  in  accordance  with  43  CFR 
4740.4-3  (e),  where  there  is  sufficient  evidence  in 
terms  of  the  physical  condition  of  the  animals  and  the 
credible  reports  of  third  parties  that  the  animals  are 
being  inhumanely  treated,  that  they  lack  neces- 

sary food  and  shelter,  have  failed  to  receive  medical 
treatment,  and  are  subject  to  substandard  animal  hus- 
bandry practices. 

Kat hryn_E._S2r ing,  82  IBLA  25  (July  5,  1984) 


Where  an  applicant  for  a trade  and  manufacturing 
site  alleges  that  she  timely  mailed  a notice  of  appeal 
of  a decision  setting  forth  estimated  cost  of  survey 
but  there  is  no  evidence  to  indicate  that  it  was  ever 
received  by  the  proper  Pureau  of  Land  Management 
office,  the  applicant  must  bear  the  consequences. 

Donn§_JA_Waidtlow,  82  IELA  247  (Aug.  28,  1984) 
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SUFFICIENCY--Continued 

A hearing  is  not  necessary  in  the  absence  of  a 
material  issue  of  fact,  which,  if  proven,  would  alter 
the  disposition  of  the  matter.  An  oral  hearing  on  a 
color-of-ti t le  application  will  be  denied  where  there 
are  no  allegations  of  fact  which  would  establish  the 
color-of-ti tie  claim. 

Ei®_£._Evans,  82  IBL A 319  (Sept.  6,  1984) 


WEIGHT 

Assay  reports  have  limited  probative  value  con- 
cerning the  existence  of  a valuable  mineral  deposit  on 
a mining  claim  when  they  are  not  supported  by  suffi- 
cient evidence  to  show  how  and  where  the  samples  were 
taken. 

United_Sta tes_vi_Albert_Fi_Parker_et_al . , 82  I EL  A 34  4 
TseptT  12,  1984)  ~ 91  I . E.  271 


EXCHANGES_OF_LAND 

GENERALLY 

A protest  against  approval  of  a proposed  land 
exchange,  pursuant  to  sec.  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1716 
(1976),  is  properly  dismissed  where  the  protestant  has 
not  established  that  BLM  did  not  adequately  consider 
the  public  interest  or  that  the  lands  exchanged  are  not 
of  equal  value. 

Seven_Star_Ranchx_lnc_. , 78  IBLA  366  (Jan.  30,  1984) 


While  there  is  no  Departmental  policy  absolutely 
forbidding  multiparty  exchanges  under  sec.  206  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  $ 1716  (1976),  no  such  exchange  can  be 
approved  unless  the  land  ultimately  acquired  by  the 
United  States  benefits  a Federal  natural  resource  man- 
agement program. 

Mar  ry_N  .__Bailey , 79  IBLA  362  (Mar.  23  , 1984) 


Where  a national  conservation  organization  chal- 
lenges a Bureau  of  Land  Management  determination  to 
proceed  with  a private  exchange,  that  organization 
satisfies  the  requirements  of  43  CFR  4.410  by  estab- 
lishing that  it  is  a "party  to  a case”  and  that  it  is 
adversely  affected  because  its  membership  uses  the 
public  land  in  question. 

Denial  of  a protest  of  a deter minaticn  to  proceed 
with  a private  exchange  will  be  vacated  and  the  case 
remanded  where  the  record  fails  to  reflect  an  evalua- 
tion of  the  environmental  impacts  sufficient  to  support 
an  informed  judgment. 

Where  the  record  shows  that  missing  information 
is  material  to  an  agency  decision  on  a private  land 
exchange,  it  must  be  gathered  and  included  in  an  envi- 
ronmental assessment.  Only  where  the  costs  cf  obtain- 
ing the  information  are  exorbitant  or  the  means  of 
obtaining  it  are  beyond  the  state  of  the  art  must  the 
agency  weigh  the  need  for  the  action  against  the  risk 
and  severity  of  possible  adverse  impacts  cf  proceeding 
in  the  face  of  uncertainty.  And  only  in  the  case  of  a 
determination  to  proceed  in  the  face  of  uncertainty 
must  a worst  case  analysis  be  conducted  in  accordance 
with  40  CFR  1502.22. 


MCHANGES_OF_LAND — Continued 
FOREST  EXCHANGES 

Where  a deed  embracing  certain  base  lands  is 
tendered  to  the  United  States  in  an  application  for  an 
exchange  under  the  Forest  Lieu  Exchange  Act,  Act  cf 
June  4,  1897,  30  Stat.  31,  which  title  is  based  cn  a 
deed  issued  for  state  school  lands  to  a fictitious 
individual,  such  deed  vests  no  title  in  the  United 
States.  Where,  however,  the  state  deed  is  issued  t.c  a 
real  person,  even  though  it  may  have  been  fraudulently 
obtained  from  the  state,  acceptance  by  the  United 
States  of  the  exchange  application  is  sufficient  to 
vest  title  in  the  United  States  to  the  base  property, 
even  though  that  title  might  be  subject  to  defeasance 
in  a proper  proceeding. 

Where  the  United  States  had  accepted  an  applica- 
tion for  a forest  lieu  exchange  under  the  provisions  of 
the  Act  of  June  4,  1897,  30  Stat.  31,  title  to  the  base 
property  vested  in  the  United  States.  Such  title  was 
not  divested  by  either  the  subsequent  refusal  of  the 
United  States  to  complete  the  exchange  or  by  the  acqui- 
sition of  the  selection  rights  emanating  from  the 
acceptance  cf  the  application  by  a third-party  which 
had  feen  defrauded  of  the  base  lands  through  the 
actions  of  the  original  applicant. 

Where  the  United  States  had  accepted  an  applica- 
tion for  a forest  lieu  exchange  under  the  provisions  of 
the  Act  of  June  4,  1897,  30  Stat.  31,  which  application 
was  based  on  base  lands  fraudulently  secured  from  a 
state,  and  the  state  subsequently  obtained  a quitclaim 
from  the  applicant  of  all  his  interest  in  the  lands,  the 
state  did  not  regain  title  to  the  base  lands  but  rather 
was  vested  with  all  selection  rights  which  had  properly 
appertained  to  the  exchange  application. 

Where  the  record  establishes  that,  but  for  the 
actions  of  the  Department  in  improperly  approving  an 
exchange,  a state  would  have  properly  exercised  its 
exchange  rights  pursuant  to  applicable  law,  the  Depart- 
ment will  be  estopped  from  subsequently  asserting  the 
exchange  was  improper  where,  as  here,  it  would  no 
longer  be  possible  for  the  state  to  exercise  its 
exchange  rights. 

Under  the  United  States  Supreme  Court's  decision 
in  Wyoming  v . Uijit ed_St a tes,  255  U.S.  489  (1921),  an 
application  for  a forest  lieu  exchange  was  accepted  by 
the  filing  of  a proper  exchange  and  the  acceptability 
of  an  exchange  was  to  be  judged  with  reference  to  the 
facts  existing  at  the  time  of  filing.  The  actual 
acceptance  of  an  exchange  application,  however,  even  if 
based  on  a misapprehension  of  the  facts,  vested  title 
to  the  offered  lands  in  the  United  States. 

The  classification  of  land  as  Supplement  A,  B,  or 
C,  by  the  Cregon  Supreme  Court  in  State  v.  Hyde,  88  Cr. 
1,  169  P.  757  (1918),  is  not  binding  on  the  United 
States  as  to  the  factual  predicates  thereof,  particu- 
larly as  the  United  States  was  not  a party  to  the  case. 

When  a state  obtained  a quitclaim  deed  from  a 
forest  lieu  applicant  whose  application  had  been 
accepted  by  the  United  States,  the  state  merely 
acquired  the  same  rights  to  complete  the  selection 
which  were  possessed  by  the  original  applicant.  Where 
the  state  failed  to  record  this  forest  lieu  selection 
right  under  the  Act  of  Aug.  5,  1955,  69  Stat.  534,  cr 
tender  such  right  for  payment  under  the  Act  of  July  6, 
1960,  74  Stat.  334,  all  rights  flowing  from  the  fcrest 
lieu  selection  right  to  either  complete  an  exchange  or 
have  the  base  property  reconveyed  terminated. 

While  it  is  a general  rule  that  adverse  possession 
does  not  run  against  a state,  this  rule  does  net  apply 
as  against  the  United  States.  Where  the  United  States 
has  maintained  open  and  notorious  possession  of  certain 
parcels  of  land  for  over  80  years,  the  United  States 
has  acquired  title  to  those  parcels  through  adverse 


National_Wildlif e_Federation , 82  IBLA  303  (Sept.  5 
1984) 
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possession  even  though  the  record  title  holder  was  a 
state. 

St at e_of _Oregon_e t_aliA_I , 78  TBL A 255  (Jan.  10,  1984) 

91  I.D.  14 


FEDERAL, EMPLOY EES_ AN D_OFFICERS 
GENERALLY 

When  quarters  rental  rate  appeals  arise  in  remote 
areas  where  it  is  not  practical  to  hold  hearings,  the 
parties  have  a special  obligation  to  assist  in  the 
resolution  of  the  appeal  by  prompt  and  detailed 
responses  to  the  Board’s  inquiries  concerning  the  alle- 
gations presented  to  it. 

Even  if  the  appellant  and  the  Area  Director  pro- 
vide their  telephone  numbers  for  use  by  the  Board  in 
connection  with  an  appeal,  it  is  not  proper  under  4 CFR 
4.27  for  the  Board  to  become  involved  in  oral  (ex 
parte)  communications  with  either  party  except  in  the 
presence  of  the  other  party.  Decisions  by  the  Board 
can  be  made  only  on  the  basis  of  the  appeal  record, 
which  includes  the  parties*  initial  submissions  plus 
subsequent  letters,  memoranda,  or  documents  from  either 
side  that  have  been  made  available  to  the  other  side. 

Where  there  is  no  requirement  in  the  law  or 
regulations,  and  no  other  reasonable  explanation  is 
offered,  for  using  different  bases  in  making  the  vari- 
ous adjustments  needed  to  calculate  the  net  monthly 
basic  rental  rate  for  Government- fur nished  quarters,  a 
consistent  basis  must  be  used,  even  if  the  instructions 
for  calculating  such  adjustments  on  the  Department's 
rental  computation  worksheet  appear  to  indicate  other- 
wise. 


Where  date  stamps  on  correspondence  indicate  that 
mailing  time  is  only  3 to  5 days  one  way,  a period  of 
2 months  is  a sufficient  time  for  the  Board  to  await 
a reply  to  its  inquiry  from  an  agency  respondent.  At 
the  end  of  that  time,  in  the  absence  of  sufficient 
rebuttal,  the  allegations  of  an  appellant  who  claims 
below-average  electrical  consumption  may  be  taken  as 
true,  and  an  appellant's  monthly  electricity  bill  may 
be  adjusted  by  the  Board  accordingly,  provided  that  the 
claims  are  not  unreasonable. 

Hilter_W._Duncan , 5 OHA  256  (Feb.  8,  1984) 


Where  a counsel  moves  to  reopen  a Board  decision 
and  the  motion  is  granted,  and  the  parties  are  given  a 
period  substantially  in  excess  of  the  time  requested 
in  which  to  submit  additional  evidence  but  both  fail  to 
do  so,  the  Board  is  entitled  to  dispose  of  the  case  by 
a summary  affirmation  of  the  original  decision. 

:i2in_Rodgers_et_a ia._13n_Recgnsidera t ign[.,  5 OHA  266 
(Feb.  24,  1984) 


A decision  by  an  officer  of  the  BLM  which  does  not 
fall  within  any  of  the  enumerated  exceptions  in  43  CFR 
4.410  is  subject  to  appeal  to  the  Board  of  Land  Appeals 
and  a BLM  officer  is  without  authority  to  state  other- 
w ise. 

HI  ah  _ W^der  n ess  _Assln,  80  IBLA  64  (Mar.  30,  1984) 

91  I.D.  165 
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Where  the  reasonable  rental  value  of  Government- 
furnished  quarters  has  been  determined  in  accordance 
with  accepted  appraisal  procedures  pursuant  to  Depart- 
mental directives,  and  the  occupant  alleges  that  his 
rent  is  excessive  in  relation  to  rates  prevailing  in 
the  local  community,  the  burden  is  on  the  occupant  to 
prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  error. 

Ja ck_T. _ Ma t u ska , 5 OHA  346  (Aug.  24,  1984) 


AUTHORITY  TO  BIND  GOVERNMENT 

The  erroneous  opinion  or  information  of  a Federal 
officer,  agent  or  employee  cannot  operate  to  vest  any 
right  not  authorized  by  law. 

Lamjjr_C_chr ist i£e_Bur net t , 78  IBLA  349  (Jan.  25,  1984) 


Neither  the  doctrine  of  equitable  estoppel  nor 
substantial  fairness  is  available  to  offer  appellant 
relief  where  reliance  upon  those  doctrines  is  predi- 
cated upon  circumstances  which  indicate  appellant 
merely  failed  to  make  timely  payment  through  its  own 
neglect.  The  existence  of  a cover  letter  indicating  a 
payment  was  sent  where  it  subsequently  appears  there 
was  no  payment  attached  to  the  letter  as  shown,  is 
insufficient  alcne  to  place  the  burden  upon  the  Govern- 
ment to  either  establish  it  did  not  receive  payment,  or 
alternatively,  to  explain  why  it  did  not  notify  appel- 
lant of  the  apparent  omission  of  payment  from  its 
letter. 

Daiis_gil_£g. , 79  IBLA  218  (Feb.  29,  1984) 


Reliance  on  erroneous  or  incomplete  information 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

Harrigt_C_._  Shaft  el , 79  I EL  A 228  (Fet.  29,  1984) 


A decision  by  an  officer  of  the  BLM  which  does  not 
fall  within  any  of  the  enumerated  exceptions  in  43  CFR 
4.410  is  subject  to  appeal  to  the  Board  of  Land  Appeals 
and  a BLM  officer  is  without  authority  to  state  other- 
wise. 

Utah_Wilderness_Ass2.n,  80  IBLA  64  (Mar.  30,  1984) 

91  I.D.  165 


II£ERAL_LAND_FgLICY_AND_M  AN4GEMENT_ACT_0F__1976 
GENERALLY 

The  language  of  sec.  601(f)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1781(f) 
(1982),  was  intended  by  Congress  to  have  application  to 
patents  issued  to  mining  claims  perfected  after  passage 
of  the  Act.  A patent  to  a mining  claim  which  had  been 
perfected  prior  to  passage  of  the  Act  should,  there- 
fore, not  contain  the  restrictive  language  contemplated 
by  sec.  601  (f)  . 

Cal i f or n ia_Por t land  Cement  Co rpr , 83  IBLA  11 
(Sept. ”l 8 , 1984) 
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The  language  of  sec.  601  (f)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  $ 1781(f) 
(1982) , was  intended  by  Congress  to  have  application  to 
patents  issued  to  aining  claims  perfected  after  passage 
of  the  Act-  A patent  to  a aining  claim  which  had  been 
perfected  prior  to  passage  of  the  Act  should,  there- 
fore, not  contain  the  restrictive  language  contemplated 
by  sec.  601 (f ) • 

Effect  must  be  given,  if  possible,  to  every  word, 
clause,  and  sentence  in  a statute.  Therefore,  the 
application  of  sec.  601(f)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  $ 1781(f)  (1982), 

to  mineral  patent  must  be  made  in  a Banner  which 
recognizes  valid  existing  rights  of  a mineral  claimant 
at  the  time  of  passage  of  the  Act. 

Calif or nia_Port land _Qeaent_Cgrp.,  83  IBLA  11 
(Sept.  *~18,  1984) 
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remanded  where  the  record  fails  to  reflect  an  evalua- 
tion of  the  environmental  impacts  sufficient  tc  support 
an  informed  judgment. 

Where  the  record  shows  that  missing  information 
is  material  to  an  agency  decision  on  a private  land 
exchange,  it  must  be  gathered  and  included  in  an  envi- 
ronmental assessment.  Only  where  the  costs  of  obtain- 
ing the  information  are  exorbitant  or  the  means  of 
obtaining  it  are  beyond  the  state  of  the  art  must  the 
agency  weigh  the  need  for  the  action  against  the  risk 
and  severity  of  possible  adverse  impacts  of  proceeding 
in  the  face  of  uncertainty.  And  only  in  the  case  of  a 
determination  to  proceed  in  the  face  of  uncertainty 
must  a worst  case  analysis  be  conducted  in  accordance 
with  40  CFR  1502.22. 

NatiQaal_Wildlife_Federatipn,  82  IBLA  303  (Sept.  5, 

1984) 


CORRECTION  OF  CONVEYANCE  DOCUMENTS 

Under  sec.  316  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  the  Secretary  of  the  Interior  has 
discretionary  authority  tc  correct  an  error  in  a con- 
veyance document  when  the  error  is  clearly  established 
and  equitable  considerations  dictate  that  relief  be 
granted.  BLM's  rejection  of  an  application  to  amend  a 
homestead  patent  to  include  additional  acreage  will  be 
affirmed  where  the  record  does  not  support  a finding 
that  the  original  patentees  had  entered  those  lands,  nor 
was  there  ever  any  intent  to  enter  such  lands  as  part  of 
the  original  homestead  entry. 

Silit-Li-Lowe,  80  IBLA  101  (Apr.  3,  1984) 


EXCHANGES 

A protest  against  approval  of  a proposed  land 
exchange,  pursuant  to  sec.  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1716 
(1976) , is  properly  dismissed  where  the  protestant  has 
not  established  that  BLM  did  not  adequately  consider 
the  public  interest  or  that  the  lands  exchanged  are  not 
of  equal  value. 

Sav 9fl_Star_Raacht_Inca.,  78  IBLA  366  (Jan.  30,  1984) 


While  there  is  no  Departmental  policy  absolutely 
forbidding  multiparty  exchanges  under  sec.  206  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1716  (1976) , no  such  exchange  can  be 
approved  unless  the  land  ultimately  acquired  by  the 
United  States  benefits  a Federal  natural  resource  man- 
agement program. 

The  fact  that  land  sought  in  a private  exchange  is 
within  a known  geothermal  resource  area  and  is  actually 
under  lease  is  normally  sufficient  to  support  a finding 
that  the  land  sought  by  the  private  party  is  more  val- 
uable for  public  purposes  than  the  land  which  is  being 
exchanged . 

Harry._Ni__Bailey , 79  IBLA  362  (Mar.  23,  1984) 


GRAZING  LEASES  AND  PERMITS 

A decision  by  BLM  reducing  authorized  livestock 
grazing  use  pursuant  to  43  CFR  4110.3-2  (b)  in  order 
to  facilitate  achieving  multiple-use  management  objec- 
tives, viz.,  allocating  available  forage  to  a competing 
antelope  herd  in  the  interest  of  promoting  hunting  and 
future  transplanting,  will  not  be  disturbed  absent  sub- 
stantial evidence  showing  that  the  decision  is  improper 

Charles_Blackburn_et_al. , 80  IBLA  42  (Mar.  28,  1984) 


OMITTED  LANDS 

Pursuant  to  the  provisions  of  sec.  211  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  $ 1721  (1976),  a sale  of  omitted  lands  to  an 
individual  is  only  authorized  where  the  lands  have  been 
occupied  and  developed  for  a 5-year  period  prior  to 
Jan.  1,  1975,  and  where  the  objectives  served  by  con- 
veyance outweigh  all  public  objectives  which  would  be 
served  by  retention  of  the  land  in  Federal  ownership. 

August_6_Mary_Sqbot ka,  79  IBLA  340  (Mar-  22,  1984) 

n 


PERMITS 

Where  sufficient  doubt  is  raised  about  the  method 
of  an  appraisal  of  fair  market  rental  value  for  a resi- 
dential occupancy  permit,  the  case  may  be  remanded  for 
the  Bureau  of  Land  Management  to  conduct  a further 
appraisal  or  adjust  the  appraised  value. 

Cl int on_I rapss n , 83  IBLA  72  (Sept.  28,  1984) 


PLAN  OF  OPERATIONS 

Significant  alteration  and  enlargement  of  an 
existing  access  road  constructed  within  a wilderness 
study  area  requires  approval  of  a plan  of  operations. 

William_E._Godwin,  82  IBLA  105  (July  24,  1984) 


Where  a national  conservation  organization  chal- 
lenges a Bureau  of  Land  Management  determination  to 
proceed  with  a private  exchange,  that  organization 
satisfies  the  requirements  of  43  CFR  4.410  by  estab- 
lishing that  it  is  a "party  to  a case"  and  that  it  .is 
adversely  affected  because  its  membership  uses  the 
public  land  in  question. 

Denial  of  a protest  of  a determination  to  proceed 
with  a private  exchange  will  be  vacated  and  the  case 


RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT 

For  purposes  of  recordation  under  sec.  314  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

90  Stat.  2 7 U 4 , 2769,  43  U.S.C.  § 1744  (1976),  the 
filing  of  notices  of  location,  evidencing  a date  cf 
location  subsequent  to  the  time  at  which  mining  claim 
location  notices  for  the  same  land  were  declared  null 
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and  void  ab  initio,  together  with  such  other  informa- 
tion required  by  the  applicable  regulations,  consti- 
tutes compliance  with  the  recording  requirements  of 
the  Act. 

2§2I32_Schultz_et_al.  , 81  IBLA  29  (Kay  17,  1984) 


REPEALERS 

The  Small  Tract  Act,  43  U.S.C.  § 682a  (1970)  , was 
repealed  by  sec.  702  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976. 

MA_Lawrence_Berk,  81  IBLA  366  (June  27,  1984) 


RESERVATION  AND  CONVEYANCE  OF  MINERAL  INTERESTS 

An  application  for  conveyance  of  mineral  interest 
to  the  owner  of  the  surface  estate  pursuant  to 
sec.  209(b)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  § 1719(b)  (1976),  may  be 

approved  where  BLM  determines  (1)  that  there  are  no 
known  mineral  values  in  the  land,  or  (2)  that  the 
reservation  of  the  mineral  rights  in  the  United  States 
is  interfering  with  or  precluding  appropriate  non- 
mineral development  of  the  land  and  that  such  develop- 
ment is  a more  beneficial  use  of  the  land  than  mineral 
development.  Absent  a finding  of  the  existence  cf  one 
of  these  conditions,  an  application  is  properly 
rejected . 

An  applicant  for  conveyance  of  a mineral  interest 
may  not  be  entitled  to  such  a conveyance  even  when 
either  or  both  of  the  conditions  in  sec.  209(b) (1)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  $ 1719(b)  (1976),  are  satisfied.  The  lan- 

guage of  that  subsection  is  discretionary  and  entitles 
the  Secretary  or  his  designated  representative  to 
reject  an  application  upon  a determination  supported  by 
facts  of  record  that  conveyance  of  the  mineral  interest 
would  not  be  in  the  public  interest. 

Denman_Inyestm“n t_Cornt,  78  IBLA  311  (Jan.  12,  1984) 


RIGHTS-OF-WAY 

The  holder  of  a right-of-way  issued  pursuant  to 
Title  V of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  $$  1761-1771  (1976) , is  required 
to  pay  annually,  in  advance,  the  fair  market  value  of 
the  grant.  Appellant's  contention  that  it  should  not 
pay  annual  rental  is  properly  rejected  where  appel- 
lant's flood  control  project  is  completed  but  the 
right-of-way  grant  remains  in  effect  and  the  land  is 
being  used  for  a dam,  spillway,  and  reservoir. 

Bench_Lake_ Irrigation _Co. , 78  IBLA  305  (Jan.  12,  1984) 


Where  BLM  granted  appellant's  rights-of-way  for 
communication  sites  under  Title  V of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (FLPMA),  43  U.S.C. 

$$  1761-1771  (1976) , subject  to  a future  appraisal, 

application  of  43  CFR  2803.1-2 (b)  providing  that  ELM 
establish  an  estimated  rental  fee,  collect  the  fee  in 
advance,  and  adjust  the  advance  rental  fee  upon  receipt 
of  an  approved  fair  market  appraisal,  is  not  a pro- 
hibited imposition  of  a retroactive  rental. 

The  preferred  method  for  appraising  the  fair  mar- 
ket value  of  nonlinear  rights-of-way,  including  micro- 
wave  transmission  sites,  is  the  comparable  lease  method 
of  appraisal  where  there  is  sufficient  comparable 
rental  data  and  appropriate  adjustmants  are  made  for 
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differences  between  the  subject  sites  and  other  leased 
sites . 

*oun t ain_ St  at es_Telephone_6_Tel egr aph_CoA , 79  IBLA  5 
(Feb.  2,  1984) 


Under  Departmental  regulation  43  CFR  2803.1-2(c),  a 
nonprofit  electric  distribution  cooperative  whose  prin- 
cipal source  of  revenue  is  customer  charges  is  not  eli- 
gible for  an  exemption  or  reduction  of  fair  market 
rental  imposed  for  a right-of-way  under  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

$ 1764  (g)  (1976)  . 

^oloEado^H te_£lect ric_AssInt_InCj_,  79  IBLA  53  (Feb.  9, 
1984) 


Sec.  504(g)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  § 1764(g),  indicates  that 
under  certain  circumstances  the  Secretary  of  the 
Interior  may  charge  less  than  fair  market  value  for 
annual  right-of-way  rental,  including  no  charge.  How- 
ever, no  reduction  or  waiver  of  the  fee  tased  cn  fair 
market  rental  will  be  made  if  the  right-of-way  user  is 
a cooperative  or  similar  organization  whose  principal 
source  of  revenue  is  customer  charges. 

Wei 1 ton- Moha wk  Irrigation  S , Draj nage  District . 7 9 TELA 
308  (Mar. ”20,  1984) 


Where  BLM  grants  a right-of-way  for  a haul  road 
under  sec.  501  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C-  § 1761  (1976),  subject  to  a 

future  appraisal,  BLM  may  subsequently  appraise  the 
land  included  in  the  right-of-way,  and  the  rental 
charges  imposed  from  the  date  of  the  right-of-way  grant 
will  not  be  considered  retroactive. 

l2He_S t ar_S t e el_Co . , 79  IBLA  345  (Mar.  22,  1984) 


An  appellant  seeking  reversal  of  a decision  deny- 
ing a protest  against  issuance  of  a right-of-way  across 
land  in  a wilderness  study  area  to  state-owned  land 
must  show  that  the  decision  was  premised  either  on  a 
clear  error  of  law  or  a demonstrable  error  of  fact- 
Where  state  land  is  encircled  by  Federal  land  within 
a wilderness  study  area,  the  state's  lessee  has  a right 
cf  access  across  Federal  land  pursuant  to  16  U.S.C. 

$ 3210(b)  (Supp.  V 1981)  adequate  to  secure  the  reason- 
able use  and  enjoyment  of  the  leasehold.  Because  the 
BLM  may  not  deny  such  access  by  requiring  the  lessee  to 
use  helicopters,  ELM  need  not  examine  the  feasibility 
of  helicopter  access  in  its  consideration  of  a right- 
of-way  application. 

Hia h_W ill er ness  Ass^n , 80  IBLA  64  (Mar-  30,  1984) 

91  I.D.  165 


Where  there  is  no  appraisal  to  support  a 
readjusted  rental  rate  for  a water  pipeline  right-of- 
way,  a decision  imposing  the  readjusted  rate  must  be 
reversed . 

A A_Kei t h_Bar be n , 81  IBLA  332  (June  19,  1984) 


uo 
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BLM  properly  requires  the  holder  of  a right-of-way 
for  an  access  road  to  pay  its  fair  market  rental  value 
in  accordance  with  sec-  504(g)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1764(g) 
(1982) , but  where  there  is  no  evidence  that  ELM  con- 
sidered the  question  of  whether  the  holder  is  entitled 
to  a reduced  fee  because  a valuable  benefit  is  provided 
to  the  public  by  maintenance  and  improvement  of  the 
road,  the  case  will  be  remanded  to  BLM  to  consider  that 
question. 

W i 1 lia m_F ,j._Bieber , 82  TBL A 6 (July  2,  1984) 


A decision  imposing  rental  charges  on  a Rural 
Electrification  Act  cooperative  for  a powerline 
right-of-way  grant,  pursuant  to  sec.  504(g)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1764(g)  (1982),  will  be  set  aside  where 

subsequent  to  the  decision  that  section  is  amended, 
P.L.  98-300,  98  Stat.  215  (1984),  to  provide  that 
rights-of-way  shall  be  granted,  without  rental  fees, 
for  electric  facilities  financed  pursuant  to  the  Rural 
Electrif ica tion  Act  of  1936. 

Ll_Eliti_Electric_Asspnx_Inc. , 82  IBLA  159  (Aug.  2, 
1934  f 


BLM  may  properly  reject  an  application  for  a 
powerline  right-of-way  crossing  the  Snake  River  pur- 
suant to  its  discretion  under  sec.  501  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

§ 1761  (1982) , in  the  interest  of  preserving  the  scenic 
quality  of  the  area  and  protecting  raptors  listed  as 
endangered  and  threatened  where  the  record  shows  the 
decision  to  be  a reasoned  analysis  of  the  factors 
involved,  including  the  availability  of  feasible 
alternatives,  made  with  due  regard  for  the  public 
interest. 

r_Vall ey_Po wer_5_Liqh t nc . , 82  IBLA  216 
(Aug.  22,  1984) 


In  granting  a right-of-way  for  access  over  an 
existing  road  pursuant  to  sec.  501  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1761 
(1982),  BLM  may  not  unreasonably  burden  the  right-of- 
way  by  requiring  upgrading  of  the  road  where  upgrading 
is  neither  commensurate  with  the  holder's  intended  use 
of  the  road  nor  designed  to  protect  any  other  resource 
value  which  might  be  adversely  affected  by  such  use. 

James_£A_LgonaHx_Elizabeth  Ki_Loonan,  82  IBLA  395 
(Sept.  17,  1984) 


Where  the  State  of  Idaho  accepted  a grant  pursuant 
to  sec.  8 of  the  Act  of  July  26,  1866,  43  U.S.C.  § 932, 
otherwise  known  as  R.S.  2477  (repealed,  sec.  706(a) 
of  FLPMA,  90  Stat.  2793),  for  a highway  right-of-way 
over  public  lands,  the  State's  right-of-way  remains  in 
effect  pursuant  to  sec.  701(a)  of  FLPMA,  90  Stat.  2786. 

R.S.  2477  does  not  provide  for  the  construction  of 
the  grant  according  to  the  law  of  the  state  in  which 
the  land  subject  to  the  grant  is  situated;  rather,  its 
construction  is  a question  of  Federal  law.  By  the  time 
of  the  R.S.  2477  Idaho  grant.  Congress  had  already 
determined  that  telephone  cables  were  not  within  the 
scope  of  an  R.S.  2477  highway  right-of-way.  Thus,  a 
telephone  cable  buried  along  an  R.S.  2477  highway  with 
a right-of-way  from  the  State  of  Idaho  but  without  the 
requisite  BLM  right-of-way  is  in  trespass. 


FEDERAL  LAflP  POLICY  AND. M AN&GEMEM  T _ &CT_  CE_ 197 6 --Continued 
RIGHTS -OF- w AY--Continued 

A decision  imposing  rental  charges  under 
sec.  504(g)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  $ 1764(g)  (1982),  for  a right- 

of-way  for  a telephone  line  financed  pursuant  tc  the 
Rural  Electrification  Act  of  1936  will  be  reversed  cn 
appeal  to  conform  to  the  Act  of  May  25,  1984,  F.L.  98- 
300,  98  Stat.  215,  providing  that  rights-of-way  shall 
be  granted  without  rental  fees  for  such  facilities. 

Pursuant  to  sec.  504  (a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  § 1764(a)  (1982), 

the  Secretary  of  the  Interior  has  discretion  to  set 
the  limits  of  a right-of-way  in  light  of  the  area  to 
be  occupied  by  the  facilities  authorized  thereunder, 
the  area  required  for  operation  and  maintenance  of  the 
facilities,  the  area  required  for  protection  of  public 
safety,  and  the  area  required  for  protection  of  the 
environment  against  unnecessary  damage.  An  appellant 
challenging  the  determination  of  boundaries  for  a 
right-of-way  has  the  burden  of  showing  error. 

Beehive  Te2ephone_CoiX._Inci,  83  IBLA  86  (Sept.  28, 

1 98  4 f 


SALES 

Pursuant  to  the  provision  of  sec.  203  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1713  (1976),  the  Secretary  is  directed  to 
condition  any  patent  issued  thereunder  with  such  terms 
or  reservations  as  are  necessary  to  ensure  proper  land 
use  and  protect  the  public  interest.  A party  chal- 
lenging any  such  condition  must  show  that  it  dees  net. 
reasonably  ensure  proper  land  use  or  protect  the  public 
interest. 

M2 u§ t_ 6_ Mao_ 5o bo t k a , 79  IEL A 340  (Mar.  22,  1984) 


The  existence  of  a mining  claim  precludes  the  sale 
of  the  land  under  sec.  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  until  the  claim  is  found  to 
be  invalid  or  otherwise  extinguished. 

Historic  but  unauthorized  use  of  the  land  can  be 
considered  when  determining  whether  public  lands  can  be 
offered  for  sale  utilizing  the  modified  competitive 
bidding  procedures  outlined  in  43  CFR  2711.3-2(a). 

In  a noncompetitive  sale  of  land  under  the  previ- 
sions of  sec.  203(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1713(a)  (1982),  to 

other  than  a governmental  entity,  it  must  be  demon- 
strated that  the  tract  identified  for  sale  is  an 
integral  part  of  a project  of  public  importance  or 
that  there  is  a need  to  recognize  a previous  authorized 
use. 

Hazel_&nna_Smith_et_al. , 82  IBLA  230  (Aug.  23,  1984) 


Where  BLM  appraises  a parcel  of  land  subject  to  a 
communication  site  right-of-way  for  direct  sale  tc  the 
holder  of  the  grant  pursuant  to  sec.  203  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

$ 1713  (1982),  it  is  proper  for  BLM  to  appraise  the 
parcel  as  if  unencumbered,  since  the  right-cf-way  is 
extinguished  upen  the  right-of-way  holder's  acquisition 
of  the  fee  title. 

£ol e_Indus tr iesx_lnci#  82  IBLA  289  (Aug.  31,  1984) 


S2!iQtiin_Bell,  83  IBLA  67  (Sept.. 26,  1984) 
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FEDER  AL_L  AN  p_PO^ICY_  AN  D_P1  ANA  GEMENT_ACT_OF_1976 --Continued 
WILDERNESS 

The  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  $$  1701,  1782(c)  (1976)  requires  the 

Secretary  to  regulate  mining  operations  in  lands  under 
wilderness  review  to  prevent  impairment  of  the  suit- 
ability of  these  areas  for  prospective  or  potential 
inclusion  in  the  wilderness  system.  Where  a proposed 
mining  plan  of  operation  on  such  land  calls  for  the  use 
of  mechanized  earthnoving  equipment  to  clear  a new  area 
and  the  creation  of  new  roads  in  new  areas,  BLB  prop- 
erly rejected  the  plan. 

Mining  operations  in  lands  under  wilderness 
review  may  continue  even  if  they  are  determined  to  be 
impairing  wilderness  values  if  the  operations  are 
occurring  in  the  same  manner  and  degree  that  they  were 
being  conducted  on  Oct.  21,  1976.  Mining  activities 
not  exceeding  that  manner  and  degree  shall  be  regulated 
only  to  prevent  undue  and  unnecessary  degradation  of 
public  lands.  However,  the  existence  of  mining  opera- 
tions actually  being  conducted  on  the  land  on  Oct.  21, 
1976,  and  not  mere  statutory  right  to  use,  is  required 
to  authorize  subsequent  mining  activities  in  the  same 
manner  and  degree. 

Doyle.Cape,  79  IBLA  204  (Feb.  28,  1984) 


Organic  Act  Directive  78-61,  Change  3,  at  page  3, 
provides  that  BLM  may  in  certain  instances  properly 
adjust  the  boundary  of  an  inventory  unit  based  on  the 
outstanding  opportunity  criterion. 

In  evaluating  a unit’s  opportunity  for  solitude, 
BLM  is  directed  by  the  Wilderness  Inventory  Handbook  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a person’s  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  of  other  people  in  the  inventory 
unit.  Factors  or  elements  influencing  solitude  may 
include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  a secluded  spot. 

In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Management  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when  chal- 
lenged on  appeal,  and  such  judgments  may  not  be  over- 
come by  expressions  of  simple  disagreement. 

Ihl_EiIlerness_Society  et  al.,  81  IBLA  181  (June  1, 

1934) 


Significant  alteration  and  enlargement  of  an 
existing  access  road  constructed  within  a wilderness 
study  area  requires  approval  of  a plan  of  operations. 

WiiIiam_E-_Godwin,  82  IBLA  105  (July  24,  1984) 


FEDERAL_PROPERTY_AND_ADMTNISTRATIVE_SERyiCES_ACT 

Where  oil  and  gas  deposits  in  lands  acquired  by 
the  United  States  and  devoted  to  use  for  military 
purposes  become  "surplus  property"  under  the  Federal 
Property  and  Administrative  Services  Act,  such  depos- 
its may  be  leased  only  under  the  provisions  of  that 
Act,  and  are  not  subject  to  leasing  under  the  Mineral 
Leasing  Act  for  Acquired  Lands. 

Jer§ld_A ._Wa ter s , 78  IBLA  387  (Jan.  31,  1984) 


FEES 

Under  Departmental  regulation  43  CFR  2803.1-2(c),  a 
nonprofit  electric  distribution  cooperative  whose  prin- 
cipal source  of  revenue  is  customer  charges  is  not  eli- 
gible for  an  exemption  or  reduction  of  fair  market 
rental  imposed  for  a right-of-way  under  the  Federal 
Land  Policy  and  Management  Act  of  1 976,  43  IJ.S.C. 

§ 1764  (g)  (1976)  . 

Color  ado  - a te_  Elec  trig  Ass_lnx_Inc.  , 79  TELA  5 3 (Feb.  9, 
1984) 


Sec.  504  (g)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  ot  1976,  43  U.S.C.  § 1764  (g)  , indicates  that 
under  certain  circumstances  the  Secretary  of  the 
Interior  may  charge  less  than  fair  market  value  ter 
annual  right-of-way  rental,  including  nc  charge.  How- 
ever, no  reduction  or  waiver  of  the  fee  based  cn  fair 
market  rental  will  be  made  if  the  right-of-way  user  is 
a cooperative  or  similar  organization  whose  principal 
source  of  revenue  is  customer  charges. 

KgIltSn;Mohask_Irriaation_5_Drainaae_District,  79  IBLA 
308  (Mar.  20,  198U) 


Where  there  is  no  appraisal  to  support  a 
readjusted  rental  rate  for  a water  pipeline  right-of- 
way,  a decision  imposing  the  readjusted  rate  must  be 
reversed . 

Ai_Keith_Baiben,  81  IBLA  332  (June  19,  1984) 


A decision  imposing  rental  charges  on  a Rural 
Electrification  Act  cooperative  for  a powerline 
right-of-way  grant,  pursuant  to  sec.  504(g)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C-  $ 1764(g)  (1982) , will  be  set  aside  where 

subsequent  to  the  decision  that  section  is  amended, 
F.L.  98-300,  98  Stat.  215  (1984)  , to  provide  that 
rights-of-way  shall  be  granted,  without  rental  fees, 
for  electric  facilities  financed  pursuant  to  the  Rural 
Electrification  Act  of  1936. 

La_Plata_Elegtric_AssMu_Iaci,  82  IBLA  159  (Aug.  2, 
1984) 


AN D_WILDL I FE_C00 RUINATION _ ACT 

Inasmuch  as  coordination  lands  are  properly  deemed 
to  be  units  of  the  National  Wildlife  Refuge  System,  oil 
and  gas  lease  offers  for  such  lands  may  not  be  granted, 
unless  drainage  is  occurring,  until  such  time  as  the 
Secretary  of  the  Interior  promulgates  new  regulations 
in  conformity  with  sec.  137  of  the  1984  Continuing 
Resolution,  97  Stat.  981. 

D._Mi_Ya tes,  82  IBLA  389  (Sept.  13,  1984) 


FISH_AND_W I LDLIFE_ SERVICE 

The  Act  of  May  23,  1908,  35  Stat.  267,  as  amended, 
16  U.S.C.  $ 671  (1976),  providing  for  the  establishment 
of  the  National  Bison  Range,  terminated  the  status  of 
the  land  included  therein  as  land  reserved  for  Indian 
use. 

Htn2eline_0yer t hrus t_Qil Inc,,, 

(Mar.  27,  1984) 


80  IBLA  4 
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GEDrHERlAL.LERSES 

CANCELLATION 

ELM  may  properly  hold  for  cancellation  a competi- 
tive geothermal  resources  lease,  issued  pursuant  to 
sec.  3 of  the  Geothermal  Steam  Act  of  1970,  30  U.S.C. 

1002  (1982)  , for  failure  to  engage  in  exploration 
operations  meeting  minimum  per  acre  expenditure 
requirements  or  to  pay  an  additional  rental  after  the 
fifth  year  of  the  primary  lease  term,  in  accordance 
with  43  CFR  3203.5.  The  lessee  must  pay  the  increased 
rental  in  arrears  and  will  have  30  days  following 
receipt  of  notice  of  cancellation  either  tc  correct  the 
violation  or,  if  the  lessee  elects  to  engage  in 
exploration  operations  and  is  unable  to  meet  the 
expenditure  requirements  within  30  days,  to  commence 
such  operations  in  good  faith  within  that  time  period 
and  thereafter  to  proceed  diligently  to  meet  such 
requirements,  or  may  elect  to  continue  payment  of  the 
rental  at  the  increased  rate. 

Union_Texas  ExploratiQn_Cox,  81  IBLA  153  (Kay  31,  1984) 

91  I.D.  238 


Where  ELM  has  denied  a protest  of  the  proposed 
issuance  of  competitive  geothermal  resources  leases 
pursuant  to  sec.  4 of  the  Geothermal  Steam  Act  of  1970, 
30  IJ.S.C.  $ 1003  (1982),  the  effect  of  the  decision  is 
stayed  during  the  time  the  protestant  may  file  an 
appeal  and  while  the  appeal  is  pending,  and  issuance  of 
the  leases  during  that  time  will  be  considered  subject 
to  cancellation  by  the  Board. 

Where  BLM  has  issued  competitive  geothermal 
resources  leases  to  a corporation  pursuant  to  sec.  4 
of  the  Seothermal  Steam  Act  of  1970,  30  U.S.C.  § 1003 
(1982),  with  notice  of  a private  dispute  regarding  the 
authority  of  an  officer  of  the  corporation  to  a-t.  on 
behalf  of  the  cor porat ion  in  submitting  the  lease  bids, 
the  Board  will  not  direct  cancellation  of  the  leases, 
but  BLM  may  not  approve  any  assignments  of  the  leases, 
or  drilling  permits  on  the  leases  until  the  dispute 
between  the  parties  is  resolved  through  agreement  or 
litigation. 

, 81  TB  LA  360  (June  27,  1984) 


COMPETITIVE  LEASES 

BLM  may  properly  hold  for  cancellation  a competi- 
tive geothermal  resources  lease,  issued  pursuant  to 
sec.  3 of  the  Geothermal  Steam  Act  of  1970,  30  U.S.C. 

$ 1002  (1982),  for  failure  to  engage  in  exploration 
operations  meeting  minimum  per  acre  expenditure 
requirements  or  to  pay  an  additional  rental  after  the 
fifth  year  of  the  primary  lease  term,  in  accordance 
with  43  CFR  3203.5.  The  lessee  must  pay  the  increased 
rental  in  arrears  and  will  have  3C  days  following 
receipt  of  notice  of  cancellation  either  to  correct  the 
violation  or,  if  the  lessee  elects  to  engage  in 
exploration  operations  and  is  unable  to  meet  the 
expenditure  requirements  within  30  days,  to  commence 
such  operations  in  good  faith  within  that  time  period 
and  thereafter  to  proceed  diligently  to  meet  such 
requirements,  or  may  elect  to  continue  payment  of  the 
rental  at  the  increased  rate. 

Union_Tsxas  Expl oration_^oi , 81  IBLA  153  (May  31,  1984) 

91  I.D.  238 


I0M  PETIT  IV  E LEASES--Continued 


opinion,  where  an  appellant  fails  to  meet  its  affirma- 
tive obligation  to  establish  that  its  bid  is  a reason- 
able reflection  of  fair  market  value. 


Mingil_US Ax_Inc. , 81  IEL A 231  (June  6,  1984) 


Where  BLM  has  denied  a protest  of  the  proposed 
issuance  of  competitive  geothermal  resources  leases 
pursuant  to  sec.  4 of  the  Geothermal  Steam  Act  of  1970, 
30  U.S.C.  § 1003  (1982),  the  effect  of  the  decision  is 
stayed  during  the  time  the  protestant  may  file  an 
appeal  and  while  the  appeal  is  pending,  and  issuance  of 
the  leases  during  that  time  will  be  considered  subject 
to  cancellation  by  the  Board. 

Where  BLM  has  issued  competitive  geothermal 
resources  leases  to  a corporation  pursuant  to  sec.  4 
of  the  Geothermal  Steam  Act  of  1970,  30  U.S.C.  § 1CC3 
(1982),  with  notice  of  a private  dispute  regarding  the 
authority  of  an  officer  of  the  corporation  to  act  on 
behalf  of  the  corporation  in  submitting  the  lease  bids, 
the  Board  will  not  direct  cancellation  of  the  leases, 
but  BLM  may  net  approve  any  assignments  of  the  leases, 
or  drilling  permits  on  the  leases  until  the  dispute 
between  the  parties  is  resolved  through  agreement  or 
lit igation. 

Lawrence_Hi_ Merchant , 81  IBLA  360  (June  27,  1984) 


ENVIRONMENTAL  PROTECTION 
Generally 

Where  BLM  adopted  a staged  leasing  approach  to 
environmental  review  for  a geothermal  lease  sale  in  the 
Mono-Long  Valley  Known  Geothermal  Resources  Area,  but 
the  record  contains  ambiguities  and  inconsistencies 
concerning  the  exploration  and  development  rights  to  be 
granted  and  the  limitations  to  be  placed  on  leases  to 
be  issued  in  that  area  and  the  notice  of  lease  sale  did 
not  contain  a "conditional  stipulation,"  the  decision 
dismissing  a protest  to  the  sale  will  be  set  aside  and 
the  case  remanded  to  allow  BLM  to  clarify  its  intent 
concerning  the  proposed  leasing. 

Sierr a_Clubx_The_Mong_Lake_Committee,  79  IBLA  240 
TMarT  1 1984^ 


I 


KNOWN  GEOTHERMAL  RESOURCES  AREA 

BLM  must  reject  noncompetitive  geothermal 
resources  lease  applications  where  the  land  sought  is 
determined  tc  be  within  a known  geothermal  resources 
area  at  any  time  prior  to  the  issuance  of  a lease. 
Applicants  have  presented  unsubstantiated  allegations 
that  BLM  discriminated  against  the  applicants  by 
improperly  delaying  the  processing  of  their  applica- 
tions until  the  determination  was  made  but  have  net 
rebutted  the  determination,  which  was  based  on  the 
convergence  of  geologic,  geophysical,  and  exploration 
well  data,  by  a preponderance  of  the  evidence. 

£U2i2ia_Geot her mal InciX  et_alx,  82  IBLA  188  (Aug.  16, 
1984) 


The  Department  is  entitled  to  rely  on  the  reasoned 
analysis  of  its  technical  experts  in  matters  concerning 
geologic  evaluation  of  tracts  of  land  offered  at  a sale 
of  competitive  geothermal  leases.  Where  a decision  to 
reject  a bid  has  been  made  in  a careful  and  systematic 
manner  utilizing  the  advice  of  such  experts,  the 
decision  will  not  be  reversed,  even  though  the  deter- 
mination may  be  subject  to  reasonable  differences  of 


NONCOMPETITIVE  LEASES 

BLM  must  reject  noncompetitive  geothermal 
resources  lease  applications  where  the  land  sought  is 
determined  tc  be  within  a known  geothermal  resources 
area  at  any  time  prior  to  the  issuance  of  a lease. 
Applicants  have  presented  unsubstantiated  allegations 
that  BLM  discriminated  against  the  applicants  by 
improperly  delaying  the  processing  of  their  applica- 
tions until  the  determination  was  made  but  have  not 
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rebutted  the  determination,  which  was  based  on  the 
convergence  of  geologic,  geophysical,  and  exploration 
well  data,  by  a preponderance  of  the  evidence. 

2aadia_Geothe£aalx_InciX_et_alA,  82  IBL A 188  (Aug.  16, 
1984) 


TERMINATION 

BLM  nay  properly  hold  for  cancellation  a competi- 
tive geothermal  resources  lease,  issued  pursuant  to 
sec.  3 of  the  Geothermal  Steam  Act  of  1970,  30  U.S.C. 

$ 1002  (1982),  for  failure  to  engage  in  exploration 
operations  meeting  minimum  per  acre  expenditure 
requirements  or  to  pay  an  additional  rental  after  the 
fifth  year  of  the  primary  lease  term,  in  accordance 
with  43  CFR  3203.5.  The  lessee  must  pay  the  increased 
rental  in  arrears  and  will  have  30  days  following 
receipt  of  notice  of  cancellation  either  to  correct  the 
violation  or,  if  the  lessee  elects  to  engage  in 
exploration  operations  and  is  unable  to  meet  the 
expenditure  requirements  within  30  days,  to  commence 
such  operations  in  good  faith  within  that  time  period 
and  thereafter  to  proceed  diligently  to  meet  such 
requirements,  or  may  elect  to  continue  payment  of  the 
rental  at  the  increased  rate. 

2ni2!l_IxIls_Exploration_Qoi,  81  IBLA  153  (May  31,  1984) 

91  I.D.  238 


£RAZIN3_AND_GRA ZING _L AND S 

Implementation  of  the  Taylor  Grazing  Act  of  1934, 
as  §®§Bded,  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.  An  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  43  CFR 
Part  4100. 


2ll3e_LA_Dorius1__poiiglas_Li_ggwn_y._Bureau_of_[1and 
MiHiaeisnf # B 3 IBLA  29  7Sept.~247  1984)" 


GRAZING_LEASES 

APPLICATIONS 

A decision  by  an  Administrative  Law  Judge  setting 
aside  a BLM  decision  rejecting  the  grazing  preference 
application  of  the  longstanding  holder  of  a temporary 
nonrenewable  license  because  of  the  equities  in  favor 
of  the  applicant  will  be  set  aside  on  appeal  and 
remanded  so  that  BLM  may  consider  whether  the  applicant 
is  entitled  to  a grazing  permit  for  the  additional 
forage  within  a particular  allotment  in  accordance  with 
43  CFR  4110.3-1  and  4110.5. 

Ml_E2Isha!!_vA_Bureau_of  _ Laud  _ Manage  merit , 80  IBLA  168 
(Apr.  13,  1984) 


ASSIGNMENT 

Where  there  is  a private  dispute  involving  the 
validity  or  effect  of  a grazing  lease  assignment,  it  is 
improper  for  the  Bureau  of  Land  Management  to  take 
action  on  a request  for  assignment  approval  until  final 
resolution  of  the  private  dispute  and  receipt  of  notice 
of  the  result  of  the  final  determination. 

£harles_HA_£2rman_et_aK_l£EEel!aQtsL,__R2bert_LA_flexerx 
E2ai£-Hi_Rara2ey_XAp2ellees]L,  79  IBLA  209  (Feb.  28,  1984) 


A decision  by  an  Administrative  Law  Judge  setting 
aside  a BLM  decision  rejecting  the  grazing  preference 
application  of  the  longstanding  holder  of  a temporary 
nonrenewable  license  because  of  the  equities  in  favor 
of  the  applicant  will  be  set  aside  on  appeal  and 
remanded  so  that  BLM  may  consider  whether  the  applicant 
is  entitled  to  a grazing  permit  for  the  additional 
forage  within  a particular  allotment  in  accordance  with 
43  CFR  4110.3-1  and  4110.5. 

Eai_Pershall_v._Bureau_of_Land_Manageaent , 80  IBLA  168 
(Apr.  13,  1984) 


£RAZING_P£RHITS_AND_klCENS£S 

GENERALLY 

BLM  has  discretionary  authority  to  require  ear- 
tagging to  promote  the  orderly  administration  of  public 
lands,  and  a decision  requiring  that  livestock  be  ear- 
tagged  will  be  sustained  where  the  record  establishes  a 
rational  basis  therefor. 

E®£J£_iaS<3_lL£iyestgck_Co._et_ali_2-._Bgreag_of_Land_Man.i 

agemepit,  82  IBLA  265  (Aug.  29,  1984) 


Implementation  of  the  Taylor  Grazing  Act  of  1934, 
as  is  committed  to  the  discretion  of  the 

Secretary  of  the  Interior.  An  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  43  CFR 
Part  4100. 

Clyde  L.  Dorius,  Douglas  L.  Bown  v.  BureauofLand 
Management , 83  IBLA  29  (Sept.  24,  1984) 


ADJUDICATION 

A decision  by  an  Administrative  Law  Judge  setting 
aside  a BLM  decision  rejecting  the  grazing  preference 
application  of  the  longstanding  holder  of  a temporary 
nonrenewable  license  because  of  the  equities  in  favor 
of  the  applicant  will  be  set  aside  on  appeal  and 
remanded  so  that  BLM  may  consider  whether  the  applicant 
is  entitled  to  a grazing  permit  for  the  additional 
forage  within  a particular  allotment  in  accordance  with 
43  CFR  4110.3-1  and  4110.5. 

Ray_ Per s hal  1_ v_- _Bur eau_gf _L_un d_ M an agemen t , 80  IBLA  168 
(Apr.  13,  1984) 


APPEALS 

A decision  by  an  Administrative  Law  Judge  setting 
aside  a BLM  decision  rejecting  the  grazing  preference 
application  cf  the  longstanding  holder  of  a temporary 
nonrenewable  license  because  of  the  equities  in  favor 
of  the  applicant  will  be  set  aside  cn  appeal  and 
remanded  so  that  BLM  may  consider  whether  the  applicant 
is  entitled  to  a grazing  permit  for  the  additional 
forage  within  a particular  allotment  in  accordance  with 
43  CFR  4110.3-1  and  4110.5. 

Ray  Pershall  v.  Bureau  of  Land  Management.  80  IBLA  168 
(Apr.  13,  1984) 


HE4£IN£S — Continued 
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Implementation  of  the  Taylor  Grazing  Act  of  1934, 
as  amended,  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.  An  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  43  CFR 
Part  4100. 

£lias_ln_E2Eiu§*_fi2aala§_u_Bfl*fl_2*_Eaiga3_2£_l.an2 

Management,  83  IBLA  29  (Sept.  24,  1984) 


CANCELLATION  DR  REDUCTION 

A decision  by  BLfl  reducing  authorized  livestock 
grazing  use  pursuant  to  43  CFR  4110.3-2  (b)  in  order 
to  facilitate  achieving  multiple-use  management  objec- 
tives, viz.,  allocating  available  forage  to  a competing 
antelope  herd  in  the  interest  of  promoting  hunting  and 
future  transplanting,  will  not  be  disturbed  absent  sub- 
stantial evidence  showing  that  the  decision  is  improper 

Char les_Black|iurg_et_ali,  80  IBLA  42  (Mar.  28,  1984) 


RANGE  SURVEYS 

Where  43  CFR  4110.3-2  was  amended  to  require 
supporting  data  prior  to  decision  in  certain  cases 
involving  changes  in  grazing  use  of  the  public  lands, 
and  the  amended  regulation  became  effective  prior  to 
decision  by  the  Administrative  Law  Judge  assigned  to 
consider  the  decision  on  appeal,  the  amended  rule  was 
properly  applied  where  the  basis  for  the  declared 
policy  of  the  Department  respecting  grazing  decisions 
rests  upon  a determination  that  the  amended  rule  is 
required  by  known  facts. 

A regulation  promulgated  following  decision  by  the 
Bureau  of  Land  Management  in  1982  is  applicable  to 
require  use  of  trend  studies  to  supplement  a 1978  range 
survey  where  the  1978  survey  alone,  without  trend 
stadies  made  in  intervening  years,  is  an  inadequate 
basis  for  decision  pursuant  to  43  CFR  4110.3-2(c)  (1983). 

Where  the  Bureau  of  Land  Management  uses  a 1978 
range  survey  as  the  sole  basis  for  a 1982  decision 
limiting  range  cattle  carrying  capacity,  the  decision 
is  not  adequately  supported  where  circumstances  indi- 
cate the  single  survey  may  be  inconclusive  as  to  the 
true  condition  of  the  range  under  42  CFR  4110.3-2  (c) 

(1983)  . 

IlY.Ie_^J._D2ri.^st_Doi3.1as_^1__Bown_v;._Biir3iU_of  _[,aad 
Maaagei^nt,  83  IBLA  29  (Sept.  24,  1984) 


HEARINGS 

The  holder  of  a right-of-way  issued  pursuant  to 
Title  V of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  §§  1761-1771  (1976),  is  required 
to  pay  annually,  in  advance,  the  fair  market  value  of 
the  grant.  Appellant's  contention  that  it  should  not 
pay  annual  rental  is  properly  rejected  where  appel- 
lant's flood  control  project  is  completed  but  the 
right-of-way  grant  remains  in  effect  and  the  land  is 
being  used  for  a dam,  spillway,  and  reservoir. 

Banch.^ake.Irrigation.Co^.,  78  IBLA  305  (Jan.  12,  1984) 


A prima  facie  case  is  made  where  sufficient  evi- 
dence is  presented  to  establish  the  essential  facts. 
Prima  facie  evidence  is  that  evidence  that  will 
justify  a finding  in  favor  of  the  one  presenting  the 
evidence.  It  is  not  necessary  to  present  evidence  that 
is  compelling,  and  the  determination  must  be  made  on  a 
case-ty-case  basis.  An  important  factor  in  making  a 
determination  regarding  the  amount  of  evidence  required 
for  a prima  facie  case  is  the  availability  of  the  evi- 
dence and  the  difficulty  which  may  reasonably  be 
encountered  in  obtaining  the  evidence. 

S_S_fi_C2al_Cgt_&_Je*ell_Sm2keXess_C2al_Cqai_va._0ffice_gf 
Surface  Mipjng  Reclamation  6 Enforcement.  79  IBLA  350 
(Mar. "22,  1984)”  91  I.D.  159 


Where  a simultaneous  oil  and  gas  lease  applicant, 
whose  application  has  been  rejected  because  it  covers 
land  within  a known  geologic  structure,  submits 
probative  evidence  contravening  the  deter minaticn  that 
the  land  is  presumptively  productive  of  oil  and  gas, 
which  is  not  fully  rebutted,  but  where,  nonetheless, 
questions  of  fact  remain  unresolved  by  the  record,  a 
hearing  is  appropriate  to  establish  a sufficient  record 
to  permit  decision. 

Ll2Z£_Cheaisal_Sales^_I nc*.,  82  IBLA  182  (Aug.  13,  1984) 


Under  43  CFR  2802.1-7  (e)  (1974),  which  provided 

that  charges  for  use  and  occupancy  of  a right-of-way 
may  be  revised  after  notice  and  an  opportunity  for 
hearing,  it  is  improper  to  increase  such  charges 
without  following  the  prescribed  procedure  where  the 
right-of-way  was  issued  pursuant  to  the  Act  of  Mar.  4, 
1911,  as  amended,  43  U.S.C.  $ 961  (1976),  and  has  not 

been  conformed  to  Title  V of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  §§  1761-1771 
(1982)  . 

Cgle_Ifl£nstriesA_Iflc. , 82  IBLA  289  (Aug.  31,  1984) 


A hearing  is  not  necessary  in  the  absence  of  a 
material  issue  of  fact,  which,  if  proven,  would  alter 
the  disposition  of  the  matter.  An  oral  hearing  on  a 
color-of-tit le  application  will  be  denied  where  there 
are  no  allegations  of  fact  which  would  establish  the 
color-of-tit le  claim. 

£iJ2_£._Eyans,  82  IBLA  319  (Sept.  6,  1984) 


INDlAN_^LOTrjSNTS_Oa_PUBI1IC_DOM^IN 

GENERALLY 

Where  the  Secretary  of  Agriculture  has  made  a 
determination  pursuant  to  sec.  31  of  the  Act  of 
June  25,  1910,  36  Stat.  863,  25  U.S.C.  $ 337  (1976), 
that  lands  within  a national  forest  are  of  no  value  for 
the  timber  fcund  thereon  and  are  of  negligible  value 
for  agricultural  or  grazing  purposes,  the  Secretary  of 
the  Interior  may  properly  reject  the  allotment  where 
the  record  shews  that  the  land  in  question  is  not  a 
viable  economic  agricultural  unit. 

Warren  J.  Conrad.  79  IBLA  394  (Mar.  27,  1984) 


CLASSIFICATION 

When  an  application  is  made  for  an  allotment  under 
the  provisions  of  25  U.S.C.  $ 337  (1976),  governing 
allotments  to  Indians  within  national  forests,  the 
application  is  referred  to  the  Secretary  of  Agriculture 
for  a determination  whether  the  lands  are  more  valuable 
for  agricultural  or  grazing  purposes  than  for  the 
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timber  found  thereon.  The  Department  of  the  Interior 
is  bound  by  the  determination  of  the  Secretary  of 
Agriculture  and  is  constrained  to  follow  that  decision. 

“4SESn_J._Conrad,  79  IBLA  399  (Bar.  27,  1984) 


LANDS  SUBJECT  TO 

Uhan  an  application  is  made  for  an  allotment  under 
the  provisions  of  25  U.S.C.  $ 337  (1976),  governing 
allotments  to  Indians  within  national  forests,  the 
application  is  referred  to  the  Secretary  of  Agriculture 
for  a determination  whether  the  lands  are  more  valuable 
for  agricultural  or  grazing  purposes  than  for  the 
timber  found  thereon.  The  Department  of  the  Interior 
is  bound  by  the  determination  of  the  Secretary  of 
Agriculture  and  is  constrained  to  follow  that  decision. 

Where  the  Secretary  of  Agriculture  has  made  a 
determination  pursuant  to  sec.  31  of  the  Act  of 
June  25,  1910,  36  Stat.  863,  25  tJ.S.C.  $ 337  (1976), 
that  lands  within  a national  forest  are  of  no  value  for 
the  timber  found  thereon  and  are  of  negligible  value 
for  agricultural  or  grazing  purposes,  the  Secretary  of 
the  Interior  may  properly  refect  the  allotment  where 
the  record  shows  that  the  land  in  guestion  is  not  a 
viable  economic  agricultural  unit. 

*UEE§2_Ji_Conrad , 79  IBLA  394  (Bar.  27,  1984) 


imis-usDs 

GENERALLY 

The  Act  of  Bay  23,  1908,  35  Stat.  267,  gs  amended . 
16  U.S.C.  5 671  (1976),  providing  for  the  establishment 
of  the  National  Bison  Range,  terminated  the  status  of 
the  land  included  therein  as  land  reserved  for  Indian 
use. 

aia32lLn3_2verth£ust_Dil_s_3as1L_lncI.,  80  IBLA  4 
(Bar.  27,  1994) 


ALLOTBENTS 

Generally 

A "trust  patent"  cannot  be  canceled  administra- 
tively without  providing  notice  and  opportunity  for  a 
hearing,  and  any  purported  cancellation  which  is  not 
premised  on  due  process  is  without  effect  and  void. 

lE2Dg_5i t£heIl_Pa  1 Hn^_Ed war d_Ei  . Bitcigl lJl_ Jr* , 

80  IBLA  383  (Bay  14,  1984) 


Alienation 

The  Secretary  or  his  delegate  has  the  authority  to 
approve  a conveyance  of  Indian  trust  or  restricted  land 
after  the  death  of  the  Indian  grantor  if  the  Secretary 
is  satisfied  that  the  consideration  for  the  conveyance 
was  adeguate;  the  grantor  received  the  consideration; 
and  there  was  no  fraud,  overreaching,  or  other  illegal- 
ity in  the  procurement  of  the  conveyance. 

IeESSS_li_S4EEett_v._Assit_Sgcretari_foE._Incl.ian 
iffaiES.  IS  IBIA  8 (Aug.  21,  1984)  “ 91  I.D.  262 


A N_L A NDS --Continued 
LEASES  AND  PERBITS 
Generally 

The  Board  of  Indian  Appeals  will  apply  the  law  of 
the  state  in  which  real  property  held  in  trust  for  an 
Indian  lessor  is  located  in  determining  whether  pre- 
paid rent  may  be  retained  by  the  lessor  when  a lease 
was  canceled  because  of  the  lessee's  violations. 

SI  aj£tOfl_Ji_giay_yi_De£uty_assist  an  t_Secretaryz- Indian 

Indian_Af faiis_i2peraticissl.,  12  IBIA  146  (Jan.  27, 
l984)  91  I.D.  43 


Binerals 

where  the  Office  of  Surface  aining  Reclamation  and 
Enforcement  issued  a notice  of  violation  charging  a 
violation  of  regulations  in  30  CFR  Part  211  (1980)  at 
a surface  coal  mining  operation  on  Indian  land,  the 
notice  was  properly  vacated  since  the  scope  provision 
of  those  regulations,  30  CFR  211.1(a),  specifically 
excluded  from  the  coverage  of  30  CFR  Part  211  opera- 
tions on  Indian  land. 

peabgdy_Cogl_Csi_yi_2ffige_gf_SUEface_Bining_Reclamaz 
tign_S_Enforcement,  79  IBLA  14  (Feb.  3,  1964) 


Reyocat ion_or  Cancellatign 

A decision  of  the  Bureau  of  Indian  Affairs  that 
cancels  a lease  of  Indian  trust  lands  generally 
involves  an  interpretation  of  the  lease  provisions, 
relevant  Federal  regulations  governing  cancellation 
procedures,  and  applicable  Federal,  state,  and  tribal 
case  and  statutory  law.  Such  a decision  cannot  prop- 
erly be  characterized  under  25  CFR  2.19  as  solely 
discretionary. 

Claytoa_J._Wray_y._De£uty_Assistant_Secretaryz-Indian 

A f f agr s (Operations). , 12  IBIA  146  (Jan  .27, 

1<,S4)  91  I.D.  43 


RESTRICTED  ALL0TBENT 

Land  interests  held  in  Indian  trust  status  by  the 
Department  of  the  Interior  are  not  subject  to  setoff, 
levy,  and/or  execution  on  the  basis  of  a state  court 
decision. 

E5tatg_2f_»liS2-8ae_Sasse,  12  IBIA  281  (June  25,  1984) 


The  Secretary  or  his  delegate  has  the  authority  to 
approve  a conveyance  cf  Indian  trust  or  restricted  land 
after  the  death  of  the  Indian  grantor  if  the  secretary 
is  satisfied  that  the  consideration  for  the  conveyance 
was  adequate;  the  grantor  received  the  consideration; 
and  there  was  no  fraud,  overreaching,  or  other  illegal- 
ity in  the  procurement  of  the  conveyance. 

Terese_I!i_Ga£rett_y._Assj.t_Secretary_for_Indian 
AffaiEg.  13  IBIA  8 (Aug.  21,  1984)  91  I.D.  262 


TRUST  PATENT 

A "trust  patent"  cannot  be  canceled  administra- 
tively without  providing  notice  and  opportunity  for  a 
hearing,  and  any  purported  cancellation  which  is  not 
premised  on  due  process  is  without  effect  and  void. 


lE§I>e_!!i tchel l_EaI *4 rd  Ei_B i tchel li_Jr . 
80  IBLA  383  (Ray  14,  1984) 
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iims-gsmis 

ADMINISTRATIVE  LAW  JUDGE 

An  Administrative  Law  Judge  in  an  Indian  probate 
proceeding  is  generally  not  required  to  anticipate  or 
discover  additional  legal  arguments  or  evidence  that 
might  be  beneficial  to  an  individual’s  case. 

When  an  individual  participating  in  a Departmental 
Indian  probate  proceeding  is  not  represented  by  counsel, 
the  Federal  trust  responsibility,  which  is  shared  by 
the  Administrative  Law  Judge  conducting  the  proceeding, 
requires  that  the  Administrative  Law  Judge  ensure  that 
manifest  injustice  is  not  committed,  or  if  committed, 
is  corrected. 

The  Administrative  Law  Judge  conducting  an  Indian 
probate  proceeding  is  required  to  ensure  that  all 
claims  against  the  decedent’s  trust  estate  are  legally 
allowable  before  approving  them  for  payment. 

Est a t e_of _W esley_Emme t t_ A n tgn , 12  IBIA  139  (Jan.  23, 

1984  j 


ADOPTION  (See  also  CHILDREN,  ADOPTED — if  included  in 
this  Index.) 

Crow_Tribe 

Unless  an  estate  was  being  probated  when  the  Act 
was  passed,  under  the  Crow  Adoption  Act  of  Mar.  3, 
1931,  46  Stat.  1494,  an  individual  may  not  be  recog- 
nized as  an  adopted  child  of  a deceased  member  of  the 
Crow  Tribe  of  Montana  unless  the  adoption  was  by  a 
judgment  or  decree  of  a state  court,  or  was  a written 
adoption  approved  by  the  Superintendent  of  the  Crow 
Agency  and  recorded  in  a book  kept  by  him  for  that 
purpose. 

Estate_of _A lice  N . _ White man  Rides_P£et ty_Hayden , 

12  IBIA  203  (Mar7~2l7  1984)”" 


APPEAL  (Sea  also  PLEADING,  RECONSIDER  AT  ION  — if 
included  in  this  Index.) 

generally 

The  burden  of  proving  that  the  initial  decision  in 
the  probate  of  a deceased  Indian’s  trust  estate  was 
erroneous  is  on  the  person  challenging  the  decision. 

Estate  of  Verena_3eaa  Kitchell,  12  IBIA  258  (May  31, 
1984) 


ATTORNEYS  AT  LAW 
Fees 

Under  43  CFR  4.281,  an  Administrative  Law  Judge  or 
the  Board  of  Indian  Appeals  is  an  authorized  represen- 
tative of  the  Secretary  within  the  meaning  of  25  CFR 
115.9  to  approve  the  disbursement  of  trust  funds  from 
an  Individual  Indian  Money  account  for  the  payment  of 
attorney  fees  arising  from  representation  of  an  Indian 
client  in  a Departmental  probate  proceeding. 

In_re  Attorney  Feas_Reguest_of  Gosta  E..  Dagg,  12  IBIA 
132"7jan7  2 3,  1984)"  " 91  I.D.  39 


In  considering  a petition  for  the  award  of 
attorney  fees  in  an  Indian  probate  proceeding,  the 


ATTORNEYS  AT  LAW — Continued 
Fees- -Continued 

Board  will  examine  the  itemized  list  of  services  pro- 
vided to  the  client  to  determine  whether  each  item  is 
allowable. 

jnreAttorney  Fees  Request  of  Joanne  Foster  S In  re 
Attorney  Fees  Request  of  P,  J.  i Sferra , 12  IBIA  172 
”(Feb7  107  1984)” 


CHILDREN,  ILLEGITIMATE  (See  also  INHERITING  — if 
included  in  this  Index.) 

Generali y 

The  status  of  an  Indian  child  as  illegitimate 
and  the  required  proof  of  paternity  are  questions  of 
Federal  law. 

Estat e_of_James_Howling_Craner_Sri,  12  IBIA  209 
(Mar7~22, ”l9R4) 


Right  to_Inherit 
xhlld_from_Ea  t»ier 

Under  25  U.S.C.  § 371  (1976),  an  illegitimate 
Indian  child  is  entitled  to  inherit  from  the  person 
shown  to  be  his  father. 

Estate  of  Jaryes  Howling  Crane,  Sr..  12  IBIA  209 
(Mar7"~227"~l  984 ) 


CLAIM  AGAINST  ESTATE  (See  also  DIVORCE,  LIEN,  LIMITATION 
Index.) 

Allowable  Items 

The  Administrative  Law  Judge  conducting  an  Indian 
probate  proceeding  is  required  to  ensure  that  all 
claims  against  the  decedent’s  trust  estate  are  legally 
allowable  before  approving  them  for  payment. 

Estate  of  Wesley_£mmett  Anton,  12  IBIA  139  (Jan.  23,  J 

19847 


Proof  of_Claim 

The  mere  assertion  by 
records  show  that  it  has  a 
decedent’s  trust  estate  is 
entitlement  to  the  claimed 


a Government  agency  that  its 
claim  against  an  Indian 
insufficient  to  prove 
amount. 


Estate  of  Wesley  Emmett  Anton,  12  IBIA  139  (Jan.  23, 

19847 


4 


EVIDENCE 

Generally 

The  burden  of  proving  that  the  initial  decision  in 
the  probate  of  a deceased  Indian’s  trust  estate  was 
incorrect  is  on  the  person  seeking  reopening. 

Estate  of  Jason  Crane.  12  IBIA  165  (Feb.  3,  1984) 


c 
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IS  QIM_PH2B  ATE-- Continued 
EVIDENCE- -Continued 
Insuf f iciency  of 

The  harden  of  proving  that  the  initial  decision  in 
the  probate  of  a deceased  Indian's  trust  estate  was 
incorrect  is  on  the  person  seeking  reopening. 

£s£a.t e_gf _W il §i_Fl ore nce_£ir s t _Y oijngia n , 12  IBIA  219 
(Apr.  4,  1984) 


INDIAN_PROBATE--Continued 
MARRIAGE — Continued 
Proof  of _Marr iage 

A common-law  marriage  mast  be  established  by  the 
one  alleging  such  a marriage. 

Estate  of  Wilma  Florence  Pirst  Youngman.  12  IBIA  219 
(Apr.  47  1984) 


GUARDIAN  AD  LITEM 
lerjerally 

Departmental  regulations  requiring  that  a guardian 
ad  litem  be  appointed  for  a minor  or  for  an  incompetent 
person  in  an  Indian  probate  proceeding  are  intended  to 
ensure  that  the  interests  of  such  a party  are  fully 
represented  at  the  hearing. 

Est at e_gf .Jasofl.Crane , 12  IBIA  165  (Feb.  3,  1984) 


HEARING  (See  also  ADMINISTRATIVE  PROCEDURE,  REHEARING— 
if  included  in  this  Index.) 


Full_and_Coraplete 


Although  unorthodox  methods  of  conducting  hearings 
in  Indian  probate  proceedings  are  not  encouraged,  when 
circumstances  beyond  the  control  of  the  parties  or 
Judge  necessitate  unusual  procedures,  the  Administra- 
tive Law  Judge  bears  an  additional  responsibility  to 
ensure  that  all  parties  are  fully  heard  and  that  the 
Department's  trust  responsibility  is  properly  dis- 
charged . 

£§tate_of_Jesse_Pawnee,  12  IBIA  277  (June  11,  1984) 


INHERITING  (See  al§Q  CHILDREN,  ADOPTED;  CHILDREN, 
ILLEGITMATE;  WILLS — if  included  in  this  Index.) 

Generally 

It  is  manifest  error  to  include  in  the  chain  of 
title  to  Indian  trust  land  the  name  of  an  individual 
who  was  not  alive  to  inherit. 

EStl!e_2f_2aat§_klC22#  12  IBIA  224  (Apr.  12,  1984) 

91  I.D.  185 


INTERLOCUTORY  APPEALS 

Administrative  Law  Judges  (Indian  Probate)  have 
authority  under  43  CFR  4.28  to  certify  interlocutory 
questions  to  the  Board  of  Indian  Appeals. 

Est ate_of  James  L^rgo,  12  IBIA  224  (Apr.  12,  1984) 

91  I.D.  185 


MARRIAGE 


generally 


The  status  of  an  individual  is  determined  by  the 
law  of  the  jurisdiction  having  the  most  significant 
contacts  with  the  individual  or  in  which  the 
relationship  at  issue  was  created. 

Estate_of _Wilma_Florence_First_Youngman,  12  IBIA  219 
(Apr.  4,  1984) 


REHEARING  (See  also  ADMINISTRATIVE  PROCEDURE,  HEARING  — 
if  included  in  this  Index.) 

Generally 

Rehearings  in  Indian  probate  proceedings  are 
intended  to  allow  consideration  of  alleged  errors  made 
by  the  Administrative  Law  Judge  and  to  permit  the 
introduction  of  evidence  that  could  not,  with  diligent 
effort,  have  been  discovered  prior  to  the  original 
hearing.  They  are  not  a means  for  presenting  evidence 
and  arguments  that  were  known  at  the  time  of  the  orig- 
inal hearing  but  simply  not  introduced. 

Estate  of  Alice  Mae  S^sse.  12  IBIA  281  (June  25,  1984) 

Est  at  e_of_Berj  jamin_Kentt_Sri_lBen_Nawangwayl,  13  IBIA 
21  (Aug.  297  1984)” 


REOPENING 

Segetally 

An  Administrative  Law  Judge  has  authority  under 
43  CFR  4.242(h)  to  reopen  an  Indian  probate  estate  that 
has  been  closed  for  more  than  3 years. 

The  Board  of  Indian  Appeals  has  consistently  held 
that  petitions  to  reopen  closed  Indian  trust  estates 
require  compelling  proof  that  delay  in  requesting 
relief  was  not  occasioned  by  lack  of  diligence  on  the 
part  of  the  petitioning  party. 

The  burden  of  proving  that  the  initial  decision  in 
the  probate  of  a deceased  Indian's  trust  estate  was 
incorrect  is  on  the  person  seeking  reopening. 

Estgte_gf _Jasgn_Crane,  12  IBIA  165  (Feb.  3,  1984) 


The  failure  of  the  Bureau  of  Indian  Affairs  to 
seek  reopening  of  a closed  Indian  probate  estate  when 
it  has  information  indicating  some  likelihood  that  a 
probate  decision  is  incorrect  is  manifest  error. 

Est gt e_gf _ Jghn_Yazz a_ Ant gnio,  12  IBIA  177  (Feb.  29, 

1 98  4 )" 


The  burden  of  proving  that  the  initial  decision  in 
the  probate  of  a deceased  Indian's  trust  estate  was 
incorrect  is  on  the  person  seeking  reopening. 

Estate_gf _Wil ma_Flg£ence_First_Ygungman , 12  IBIA  219 

"( Apr7~47”l984) 


Under  the  provisions  of  43  CFR  4.242(h),  the 
burden  of  proving  entitlement  to  reopening  in  Indian 
probate  proceedings  lies  with  the  petitioner- 

Estate  of  Louise  Amiotte  Lajtay.  12  IBIA  229 
( A pr7  30,  1984)” 
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IS2IAN .PROBATE- -Continued 
REOP EH INS — Continued 
Generally— Continue d 

When  reopening  of  a closed  Indian  estate  is  sought 
for  the  sole  purpose  of  determining  the  appellant's 
nationality  or  Indian  status,  and  no  alteration  in  the 
distribution  of  the  decedent's  estate  is  sought, 
reopening  will  be  allowed  under  43  CFR  4.206  without 
regard  to  the  restrictions  set  forth  in  43  CFR  4.242 
and  in  previous  decisions  of  the  Board  of  Indian 
Appeals  interpreting  that  regulation. 

Es tat e_of_Ed ward __[Agoggt^h] Bert,  12  IBIA  253  (Bay  22, 

1984 f 91  I.D.  235 


REPRESENTATION 

The  fact  that  an  individual  participating  in  a 
Departmental  Indian  probate  proceeding  is  not  repre- 
sented by  counsel  does  not  entitle  him  to  special 
rights  not  enjoyed  by  individuals  who  are  so  repre- 
sented. 

When  an  individual  participating  in  a Departmental 
Indian  probate  proceeding  is  not  represented  by  counsel, 
the  Federal  trust  responsibility,  which  is  shared  by 
the  Administrative  Law  Judge  conducting  the  proceeding, 
requires  that  the  Administrative  Law  Judge  ensure  that 
manifest  injustice  is  not  committed,  or  if  committed, 
is  corrected. 

Estate_of  Wesley_Emmet t_Anton,  12  IBIA  139  (Jan.  23, 
1984) ~ 


SECRETARY'S  AUTHORITY 
Generally 

The  Department  of  the  Interior  is  not  bound  by 
state  court  decisions  in  determining  the  heirs  of  a 
deceased  Indian,  but  rather  has  the  authority  and 
responsibility  to  make  an  independent  determination 
of  the  decedent's  heirs.  A state  court  decision  may 
present  persuasive  evidence  of  heirship. 

Est at e_of_Ja§es_How liQg_Cr^ne^_Sr_.  , 12  IBIA  209 
Tnar.  22,  1984) 


STATE  LAW 
^anarally 

The  Department  of  the  Interior  is  not  bound  by 
state  court  decisions  in  determining  the  heirs  of  a 
deceased  Indian,  but  rather  has  the  authority  and 
responsibility  to  make  an  independent  determination 
of  the  decedent's  heirs.  A state  court  decision  may 
present  persuasive  evidence  of  heirship- 

I§tate_of _James_Howling_Cranet_Sr. , 12  IBIA  209 
TSa r7~227_l 984) 


WILLS  (See  also  CONTRACT  TO  HAKE  WILL,  INHERITING — 
if  included  in  this  Index.) 


Alterations  and  Erasures 


Alterations  in 
themselves  void  the 
is  not  changed.  If 
the  changes  will  be 


an  Indian  will  do  not  in  and  of 
will  when  the  meaning  of  the  will 
a will  contains  unattested  changes, 
disregarded  and  the  instrument 


INDIAN_PRQB4IS--C°ntinaed 

WILLS  (See  also  CONTRACT  TO  HAKE  WILL,  INHERITING  — 
if  included  in  this  Index.) — Continued 

Alterations  and  grasares—Continued 

admitted  to  probate  when  the  original  intention  of  the 
testator  can  be  ascertained. 

Esta te_gf _G£^ce_Dj,on_ Antelope_HOjpse_Rin3 , 12  IBIA  232 

(Apr7  307  1984) 


Disagproval  of _Wi.ll 

In  determining  whether  an  Indian  will  presents  a 
testamentary  scheme  that  is  so  unnatural  or  so  lack- 
ing in  rationality  that  it  must  be  disapproved,  the 
Department  is  bound  by  the  holding  of  the  Supreme 
Court  in  Toga hnippa h v.  Hickel , 397  U.S.  598  (1970) . 

Est a t e_of _V erena  Gean_K itch ell , 12  IBIA  258  (Hay  31, 
1984^ 


Revocation 

Without  some  physical  act  by  the  testator 
expressly  changing  or  revoking  an  Indian  will,  the 
Department  is  without  authority  to  disapprove  the  will 
on  the  grounds  that  the  testator  intended  to  or  did 
revoke  the  will. 

Estate  gfGr^ce  Djon  Antelope  Horse  Ring,  12  IBIA  232 
"(Apr.  307  19847 

9 

Xestamentary_Capacity 

Sgneralli 

The  burden  of  proof  as  to  testamentary  incapacity 
or  undue  influence  in  Indian  probate  proceedings  is  on 
those  contesting  the  will. 

To  invalidate  an  Indian  will  for  lack  of  testamen- 
tary capacity,  the  evidence  must  show  that  the  decedent 
did  not  know  the  natural  objects  of  his  bounty,  the 
extent  of  his  property,  or  the  desired  distribution  of 
that  property.  Furthermore,  the  evidence  must  show 
that  this  condition  existed  at  the  time  of  the  execu- 
tion of  the  will. 

Est  at  e_of_Evelyn_Westwglf_(1gsney_Bear_Walker_Rgmerg, 

1 2~IBIa""2  15  (Bar.  21~  1984)  4 


The  burden  of  proof  as  to  testamentary  incapacity 
in  Indian  probate  proceedings  is  on  those  contesting 
the  will. 

Est jte_gf_Grace_Dign_ Ante lgpg_Hgrse_Ring,  12  I E I A 2 32 

"( Apr7~3  0,  ~1984 ) 


The  burden  of  proof  as  to  testamentary  incapacity 
in  Indian  probate  proceedings  is  on  those  contesting 
the  will. 

An  allegation  that  an  Indian  decedent  took  medica- 
tion for  a mental  condition  is  insufficient  to  support 
a finding  of  lack  of  testamentary  capacity. 

Estate  of  .Ella.  Derand , 12  IBIA  238  (Hay  16,  1984) 
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IN£IM_£  Rebate- -continued 

BILLS  (See  also  CONTRACT  TO  MAKE  WILL,  INHERITING-- 
if  included  in  this  Index. ) --Con tinued 

Test am entary_Capacit£-- Continued 

Gena rally- -Continued 

The  burden  of  proof  as  to  testamentary  incapacity 
or  undue  influence  in  Indian  probate  proceedings  is  on 
those  contesting  the  will. 

Estate_gf _Verena_Gean_Kitchell , 12  I B I A 258  (May  31, 
1984) 


Undue  Influence 

The  burden  of  proof  as  to  testamentary  incapacity 
or  undue  influence  in  Indian  probate  proceedings  is  on 
those  contesting  the  will. 

To  invalidate  an  Indian  will  because  of  undue 
influence  upon  a testator,  it  must  be  shown:  (1)  that 

he  was  susceptible  of  being  dominated  by  another; 

(2)  that  the  person  allegedly  influencing  him  in  the 
execution  of  the  will  was  capable  of  controlling  his 
mind  and  actions;  (3)  that  such  person  did  exert 
influence  upon  the  decedent  of  a nature  calculated  to 
induce  or  coerce  him  to  make  a will  contrary  to  his  own 
desires;  and  (4)  that  the  will  is  contrary  to  the  dece- 
dent’s own  desires. 

Est ate_of _Eyelyn_West wo  If _Mosne£_Bear_Walker_Romero , 

12  TBTA'215  (Mar.  27,  1984) 

Es t a t e_gf _Ver en a_G ea n_ Kit che 1 1 , 12  IBIA  258  (May  31, 
1984) 


To  invalidate  an  Indian  will  because  of  undue 
influence  upon  a testator,  it  must  be  shown:  (1)  that 

he  was  susceptible  of  being  dominated  by  another; 

(2)  that  the  person  allegedly  influencing  him  in  the 
execution  of  the  will  was  capable  of  controlling  his 
mind  and  actions;  (3)  that  such  person  did  exert 
influence  upon  the  decedent  of  a nature  calculated  to 
induce  or  coerce  him  to  make  a will  contrary  to  his  own 
desires;  and  (4)  that  the  will  is  contrary  to  the  dece- 
dent’s own  desires. 

Est a t e_of _G r a ce_Dion_An te lope_Hor se_Ring,  12  IBIA  232 
(Apr.  30,  1984) 


Witnesses, _A t test ing 

There  is  no  requirement  that  the  witness  of  an 
Indian  will  must  be  a longstanding  and/or  intimate 
acquaintance  of  the  decedent. 

Est ^t e_of _£ll^_Derand,  12  IBIA  238  (May  16,  1984) 


WITNESSES 

Observation  by_Adiini.strit i ve  Law  Judge 

Where  testimony  is  conflicting,  the  Board  normally 
will  not  disturb  a decision  based  upon  findings  as  to 
credibility  when  the  Administrative  Law  Judge  had  an 
opportunity  to  hear  the  witnesses  and  to  observe  their 
demeanor. 

Esta te_gf_Hilaa_F!grence_£irst_Youngman,  12  IBIA  219 
(Apr.  4,  1984) 


miM_TRIB£S 

HUNTING  AND  FISHING 
Off  Reservation 

Under  25  CFR  249.3  an  applicant  for  a Bureau  of 
Indian  Affairs  fishing  identification  card  must  be  a 
member  of  a tribe  with  Federally  recognized  treaty 
fishing  rights. 

Timot  hi_T^raboch  ia_yJ._Deputx_  A sslt_Secre  tar  ^--Indian 
A f f a ir s_ JOper a t ions},,  12  IBIA  269  (June  6,  1984) 

91  i.D.  243 


JURISDICTION 

Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  Interior  has  review  authority  over 
matters  entrusted  to  state.  Federal,  or  tribal  courts. 

Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  interior  is  the  proper  forum  for 
consideration  of  questions  relating  to  nontrust  prop- 
erty held  by  Indians. 

Esta te__of_A lice_Mae_Sasse , 12  TEIA  281  (June  25,  1984) 


MEMBERSHIP 

When  reopening  of  a closed  Indian  estate  is  sought 
for  the  sole  purpose  of  determining  the  appellant’s 
nationality  or  Indian  status,  and  no  alteration  in  the 
distribution  of  the  decedent’s  estate  is  sought, 
reopening  will  be  allowed  under  43  CFR  4.206  without 
regard  to  the  restrictions  set  forth  in  43  CFR  4.242 
and  in  previous  decisions  of  the  Board  of  Indian 
Appeals  interpreting  that  regulation. 

Esta te_of_Edward ( Agope t ah } Bert , 12  IBIA  25  3 (May  22, 

19847  ~ 91  I.D.  235 


INDIANS 

GENERALLY 

When  an  Indian  tribe  or  member  of  an  Indian  tribe 
appears  before  the  Board  of  Indian  Appeals  represented 
by  a person  not  qualified  to  appear  before  the  Depart- 
ment of  the  Interior  under  43  CFR  4.1,  the  party  will 
be  informed  that  the  unqualified  person  may  net  appear, 
but  will  not  be  penalized  for  choosing  an  unqualified 
representative.  Once  informed  that  the  chosen  repre- 
sentative is  unqualified,  the  Indian  party  must  choose 
a qualified  representative  or  appear  pro  se  in  order 
for  filings  to  be  accepted. 

Estate_of  Ben ja min_KentA_Sri_J£en_Na wgngwa;yl,  13  IBIA 
21  ( AugT  29 , ”l 984) 


CITIZENSHIP 

American  Indians  born  in  Canada  have  an  aboriginal 
right  to  pass  the  boundary  between  Canada  and  the 
United  States  and  to  remain  in  the  United  States  with- 
out compliance  with  any  immigration  law  that  would 
apply  to  any  other  alien. 

Terese  £A_G arret t_v._Ass_|_t_Secretary_for_Indian 
Affair I,  1 3~TBTA  8 (Aug.  21,  1984)  91  I.D.  262 
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INDIANS- -Continued 

FISCAL  AND  FINANCIAL  AFFAIRS 

Land  interests  held  in  Indian  trust  status  by  the 
Department  of  the  Interior  are  not  subject  to  setoff, 
levy,  and/or  execution  on  the  basis  of  a state  court 
decision . 

£state_of_Alice_Mae_Sasse,  12  IBIA  281  (June  25,  1984) 


HOUSING 

Home_Im prove men t_Progr a m_ Funds 

Due  process  issues  would  be  raised  if  the  Bureau 
of  Indian  Affairs  were  to  change  an  application  for 
Housing  Improvement  Funds  from  category  D,  new  housing, 
to  category  C,  downpayment,  without  notice  to  the 
applicant . 

SliIvin_Antona_vi_Assit_Secret  a ry.--Indian_  Affairs , 

12  IBIA  186  (Mar.  2,  1984) 


NONRESTRICTED  PROPERTY 

Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  Interior  is  the  proper  forum  for 
consideration  of  questions  relating  to  nontrust  prop- 
erty held  by  Indians. 

Esta te_of _ A lice_Mae_Sasse , 12  IBIA  281  (June  25,  1984) 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  or  by 
their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties. 

L2ai_Star_Ste3l_Co..,  79  I BLA  345  (Mar.  22,  1984) 

Zi!iin2_Resources_Corp- , 80  I B LA  245  (Apr.  30,  1984) 


LIEU.SELECTIONS 


Where  the  State  of  Oregon  has  selected  indemnity 
lands  pursuant  to  the  Act  of  Feb.  28,  1891,  ch.  384, 

26  Stat.  796,  for  school  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a reprotraction  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  those  new 
townships  in  accordance  with  the  compact  it  entered 
with  the  United  States  by  Act  of  Feb.  14,  1859. 

A state  selecting  indemnity  lands  pursuant  to  the 
Act  of  Feb.  28,  1891,  ch.  384,  26  Stat.  796,  for  unsur- 
veyed school  sections  within  a national  forest  shall  be 
entitled  to  select  indemnity  lands  to  the  extent  of  two 
sections  for  each  of  said  townships  in  lieu  of  secs.  16 
and  36  therein.  Where  a protraction  on  which  the  state 
relies  to  make  its  indemnity  selections  reveals  that  a 
fractional  township  is  present,  the  state's  entitlement 
to  indemnity  lands  is  calculated  according  to  the  pro 
rata  rule  set  forth  at  43  U.S.C.  5 852  (1976). 

Where  a survey  on  which  the  state  relies  to  make 
its  indemnity  selections  pursuant  to  the  Act  of 
Feb.  28,  1891,  reveals  a fractional  township  with  a 
school  section  in  place,  the  state's  entitlement  should 


LIEU-SELECTIONS — Continued 

be  in  an  amount  equal  to  the  acreage  shown  by  the  sur- 
veyed school  section  or  in  an  amount  determined  by  the 
pro  rata  rule  at  the  election  of  the  state. 

Until  a survey  of  public  lands  has  been  run  and 
approved,  the  designated  sections  of  a township  are 
undefined  and  the  lands  are  unidentified. 

Where  the  State  of  Oregon  makes  an  initial  selec- 
tion of  indemnity  lands  pursuant  to  the  Act  of  Feb.  28, 

1891,  ch.  384,  26  Stat.  796,  for  school  sections  within 
an  unsurveyed  fractional  township  in  a national  forest,  $ 

it  is  not  entitled  to  additional  indemnity  lands  should 
a subsequent  reprotraction  or  survey  be  made  of  the 
township. 

State_of_Oregon_et_aliiL_II,  80  IBLA  354  (May  10,  1984)  * 

91  I.D.  212 


Legislative  history  of  the  Act  of  July  6,  1960, 
clearly  shows  that  Congress  concluded  that  the 
Federal  Government  holds  title  to  land  relinquished  to 
the  Federal  Government  in  anticipation  of  a forest  lieu 
exchange,  notwithstanding  the  failure  to  consummate 
the  exchange. 


An  application  for  a recordable  disclaimer  of  the 
Government's  interest  in  a parcel  of  land  in  the  Tnyc 
National  Forest  pursuant  to  sec.  315  of  the  Act  of 
Oct.  21,  1976,  which  parcel  was  deeded  to  the  Govern- 
ment in  1899  in  contemplation  of  selecting  another  par- 
cel in  lieu  thereof  pursuant  to  the  Act  of  June  4, 

1897,  is  properly  rejected  even  though  the  lieu  selec- 
tion was  never  consummated,  because  the  Act  of  July  6, 
I960,  quieted  title  to  such  land  to  the  United  States 
as  part  of  the  national  forest  in  which  the  lands  are 
located. 


Aaiil.Li.Rut  ledge_et_ali,  82  IBLA  89  (July  17,  1984) 


MATERIALS_ACT 

The  purchaser  under  a material  sales  contract  who 
has  paid  for  the  right  to  mine  and  remove  a quantity  of 
scoria,  but  who  has  been  unable  to  mine  and  remove  a 
substantial  part  of  the  scoria  purchased  prior  to 
expiration  of  the  contract,  may  be  entitled  to  a credit 
for  the  appraised  value  of  the  scoria  purchased  but  not 
taken  as  limited  by  the  pro  rata  share  of  the  contract 
price.  Where  the  purchaser  remains  ready,  willing,  and 
able  to  mine  and  remove  the  balance  of  the  scoria  pur- 
chased, the  contract  is  properly  extended  or  renewed  tc 
authorize  removal  of  the  balance  of  the  scoria,  subject 
to  reappraisal  cf  the  value  of  the  remaining  scoria,  in 
the  absence  cf  a compelling  countervailing  public 
interest. 

”2bii_Qi 1 _Corp . , 79  IBLA  76  (Feb.  16,  1984) 


MINERAL_LANDS 

DETERMINATION  OF  CHARACTER  OF 

In  determining  whether  each  10-acre  part  of  a 
placer  claim  is  mineral  in  character,  the  claim  must  be 
subdivided  to  create  square  10-acre  parcels,  to  the 
extent  possible,  regardless  whether  the  claim,  as  laid 
out  on  the  ground,  conforms  to  the  system  of  public 
land  surveys. 

Where  the  evidence  submitted  by  a Government 
mineral  examiner  supports  the  conclusion  that  a lC-acre 
parcel  of  land  in  a placer  location  is  not  mineral  in 
character,  the  burden  devolves  to  the  mineral  claim- 
ant to  overcome  this  showing  by  a preponderance  of  the 
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DETERMINATION  OF  CHARACTER  OF--Continued 

evidence,  failing  in  which  that  portion  shall  be 
declared  invalid. 

H5ited_States_va._Rgbert_Bi_i.ara_J0n_Reconsideraticnl, 
80  IBLA  215  (Apr.  30,  1984) 


MINERAL  LAUDS — Continued 

MINERAL  RESERVATION — Continued 

bond  is  inadequate  to  cover  damage  to  crops,  improve- 
ments, and  the  value  of  the  land  for  grazing  purposes. 

Robert  H.  Michael  et  ux..  79  IBL A 255  (Bar.  5,  1984) 


BLH  must  reject  a phosphate  prospecting  permit 
application  filed  pursuant  to  sec.  9(b)  of  the  Mineral 
Leasing  Act,  a§  dUSfided,  30  U.S.C.  $ 211(b)  (1982), 

where  the  land  is  determined  to  be  within  a known 
phosphate  leasing  area. 

An  applicant  for  a phosphate  prospecting  permit 
under  sec.  9(b)  of  the  Mineral  Leasing  Act,  as  amended. 
30  O.S.C.  $ 211(b)  (1982),  acquires  no  vested  right  to 

a permit  by  virtoe  of  an  inordinate  delay  in  adjudica- 
tion of  the  application,  even  where  a permit  might-  have 
issued  when  the  application  was  originally  filed. 


In  rejecting  a phosphate  prospecting  permit  appli- 
cation because  the  land  is  within  a known  phosphate 
leasing  area,  and  thus  no  longer  subject  to  issuance 
of  a permit,  BLH  may  rely  on  proof  of  the  existence  or 
workability  of  minerals  in  adjacent  lands  and  geologi- 
cal and  other  surrounding  external  conditions,  and  need 
not  engage  in  drilling  or  other  exploratory  work  on  the 
ground. 


In  rejecting  a phosphate  prospecting  permit  appli- 
cation, BLM  may  properly  consider  a recommendation  of 
the  Forest  Service  that  issuance  of  a permit  would  not 
be  in  the  public  interest.  However,  ultimate  rejection 
must  be  supported  by  facts  of  record  and  a reasoned 
explanation. 

Ilizabeth_Bi_Archer_et_al 82  IBLA  14  (July  5,  1984) 


BLH  has  the  jurisdiction  to  determine  whether  the 
terms  of  a mineral  reservation  in  a deed  to  the  United 
States  has  operated  to  vest  title  to  the  mineral  estate 
in  the  United  States  by  virtue  of  a failure  to  comply 
with  an  annual  production  requirement  found  in  the 
reservation.  However,  where  the  record  indicates  that 
BLH  has  not  fully  considered  whether  production  within 
a production  unit  which  includes  the  reserved  land 
serves  to  extend  the  reservation,  the  case  will  be 
remanded  to  ELH  for  consideration  of  that  question. 

Doris  A.  Slaaten  et  al..  81  IBLA  282  (June  12,  1984) 


PROSPECTING  PERMITS 

An  application  for  a hardrock  prospecting  permit 
is  properly  rejected  where  the  lands  described  therein 
do  not  exist.  Applicant  bears  the  responsibility  of 
furnishing  a proper  land  description  and  BLM  is  without 
authority  to  speculate  on  applicant's  intention  or  to 
alter  a land  description. 

A new  application  for  prospecting  permit  filed 
pursuant  to  43  CFR  3511.2-4  within  30  days  of  rejection 
of  an  earlier  application  for  a curable  defect  obtains 
priority  as  of  the  date  of  filing  of  the  new  applica- 
tion. 

Johq  Rt  Snedegar,  79  IBLA  201  (Feb.  28,  1984) 


LEASES 

The  filing  of  a phosphate  prospecting  permit  appli- 
cation creates  no  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  described 
therein  is  determined  by  Geological  Survey  to  be  within 
a known  phosphate  leasing  area  and  to  be  subject  to  the 
competitive  leasing  provisions  of  the  Mineral  Leasing 
Act.  Rejection  is  required  even  if  the  application 
was  filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  underlying  phosphate  bed,  which  find- 
ing requires  competitive  leasing  of  the  land. 

E*rth_Sciencest_Inc-,  80  IBLA  28  (Mar.  28,  1984) 


Bureau  of  Land  Management  properly  rejects 
combination  prospecting  permit/mineral  lease  applica- 
tions for  lands  within  the  Whiskeytown  Unit  of  the 
Whiskey town-Shasta-Trinity  National  Recreation  Area 
that  are  not  open  to  mineral  leasing  under  43  CFR 
3566.2-2. 

An  application  to  acquire  mineral  rights  in 
public  lands  does  not  create  a property  right  in  the 
applicant. 

S t eye_Di_£ay ber r hr le_ Jen nings^_Mark_ Jennings, 

82  IBLA  339  (Sept.  12,  1984) 


MINERAL  RESERVATION 


C 


A decision  approving  a bond  filed  by  a locator  of 
mining  claims  for  reserved  minerals  on  land  patented 
under  the  Stock-Raising  Homestead  Act  will  be  affirmed 
in  the  absence  of  a showing  that  the  amount  of  the 


The  filing  of  a phosphate  prospecting  permit  appli- 
cation creates  no  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  described 
therein  is  determined  by  Geological  Survey  to  be  within 
a known  phosphate  leasing  area  and  to  be  subject  to  the 
competitive  leasing  provisions  of  the  Mineral  Leasing 
Act.  Rejection  is  required  even  if  the  application 
was  filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  underlying  phosphate  bed,  which  find- 
ing requires  competitive  leasing  of  the  land. 

Ear t h_SciencesA_ I nc . , 80  IBLA  28  (Mar.  28,  1984) 


Where  a prospecting  permit  application  is  sub- 
mitted in  less  than  the  required  number  of  approved 
forms,  a curable  defect  exists,  which  under  provision 
of  43  CFR  351 1 . 2 -4 (b)  if  cured  within  30  days,  entitles 
the  application  to  priority  as  of  the  date  of  the  cura- 
tive filing. 

Wt  Jewell.  80  IBLA  322  (May  7,  1984) 


Extension  of  a prospecting  permit  may  be  properly 
denied  where  application  is  not  timely  filed  and  no 
showings  are  made,  as  required  by  43  CFR  3511.3-2,  as 
to  the  reasons  why  additional  time  is  needed  to  com- 
plete prospecting  work. 

81  IBLA  78  (May  23,  1984) 
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51 H ER A L _L A NDS-- Continued 

PROSPECTING  PERMITS-- Continued 

An  application  for  a prospecting  permit  for 
reserved  minerals  in  former  public  domain  the  surface 
of  which  is  patented  to  the  State  of  California,  isi  not 
properly  rejected  pursuant  to  43  CFR  Subpart  3564  where 
it  appears  the  application  was  not  provided  to  the 
surface  manager  for  comment  prior  to  adjudication  as 
required  by  43  CFR  3564.4, 

l!i2B_Elligt t_e t_ai- r 82  IB  LA  179  (Aug.  9,  1984) 


Bureau  of  Land  Management  properly  rejects 
combination  prospecting  permit/mineral  lease  applica- 
tions for  lands  within  the  Whiskeytown  Unit  of  the 
Wh iskey town-Shasta-Trinit y National  Recreation  Area 
that  are  not  open  to  mineral  leasing  under  43  CFR 
3566.2-2. 


An  application  to  acquire  mineral  rights  in 
public  lands  does  not  create  a property  right  in  the 
applicant. 

51§ve_Di_Mayberr^1._Mehrle  Jenningsx_Mar k Jennings, 

82  IBL A 339  (Sept.  12,  1984) 


»IiERAL_LEASING_&Cr 

GENERALLY 

A decision  by  the  Bureau  of  Land  Management  to 
readjust  a coal  lease  will  be  affirmed  where  the  read- 
justed provisions  appealed  by  the  lessee  are  mandated 
by  statute  or  regulation,  or  where  such  provisions  are 
in  accordance  with  proper  administration  of  the  public 
lands. 

The  Board  of  Land  Appeals  will  not  reverse  as 
unreasonable  a readjustment  of  an  underground  coal 
lease  establishing  a royalty  of  8 percent,  since  the 
lessee  may  seek  further  rate  relief  under  30  U.S.C. 

$ 209  (1976)  if  needed. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 

30  U.S.C.  §$  201-209  (1976),  governs  the  terms  and  con- 
ditions that  the  Department  may  impose  upon  readjust- 
ment of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  a provision  in  a read- 
justed coal  lease  which  reserves  to  the  United  States 
the  right  to  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
and  mining  operations  of  the  lessee,  since  any  autho- 
rized use  would  be  subject  to  the  lease. 

Mi£zContinent_Cgal_S_Coke_Cgt,  78  IBLA  178  (Jan.  4, 
1984) . 


An  offeror  for  a Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a lease  for  any  given 
tract.  Therefore,  BLM  can  properly  reject  a noncom- 
petitive lease  offer  where  the  lands  are  included  in 
a favorable  petroleum  geological  province,  which  is 
leaseable  only  through  competitive  bidding  pursuant 
to  the  Mineral  Leasing  Act  of  3920,  as  modified  by 
the  Alaska  National  Interest  Lands  Conservation  Act. 

Ei_B._ Joiner,  78  IBLA  323  (Jar.  24,  1984) 


UIfi5S&L_LEASI|iG_&E£— continued 
GENERALLY  — Continued 

The  filing  of  a phosphate  prospecting  permit  appli- 
cation creates  no  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  described 
therein  is  determined  by  Geological  Survey  to  be  within 
a known  phosphate  leasing  area  and  to  be  subject  to  the 
competitive  leasing  provisions  of  the  Mineral  Leasing 
Act.  Rejection  is  required  even  if  the  application 
was  filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  underlying  phosphate  bed,  which  find- 
ing requires  competitive  leasing  of  the  land. 

£§lth_Scj,encesx_Ing.,  80  IBLA  28  (Mar.  28,  1984) 


Departmental  regulation  43  CFR  3473. 3-2  (a)  (1)  and 
(a)(3)  implementing  30  U.S.C.  $ 207(a)  (1976),  provides 
that  a royalty  rate  as  low  as  5 percent  may  be  estab- 
lished for  an  underground  coal  mine  at  lease  issuance 
if  conditions  warrant  such  reduced  royalty  rate.  A BLM 
decision  overruling  a coal  lessee's  objection  tc  a pro- 
vision in  readjusted  coal  leases  establishing  a royalty 
rate  of  8 percent  will  be  set  aside  and  remanded  where, 
on  appeal,  BLM  requests  that  the  Board  remand  the  cases 
to  BLM  to  allou  the  lessee  the  opportunity  to  establish 
that  the  conditions  warrant  a royalty  rate  of  less  than 
8 percent. 

U£§Jl_Power_6_Light_CQ.,  80  IBLA  180  (Apr.  16,  3 984) 


Where  a coal  lease  issued  prior  to  Aug.  4,  1976, 
the  date  of  enactment  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976,  provides  that  the  United  States 
can  readjust  its  terms  and  conditions  at  the  end  of 
20  years,  notice  of  readjustment  or  notice  of  intent  to 
readjust  must  be  given  to  the  lessee  at  or  before  the 
expiration  of  that  20-year  period. 

Notice  of  intent  to  readjust  a Federal  coal  lease 
which  notice  is  received  by  the  lessee  on  Nov.  16, 

1978,  for  a lease  whose  20-year  readjustment  date 
expired  Cct.  1,  1978,  is  untimely  and  readjusted  terms 
and  conditions  may  not  be  imposed  pursuant  to  such 
notice. 

Pitkin  Iron  Corp.  et  al. . 81  IBLA  81  (May  24,  1984) 


A decision  by  the  Bureau  of  Land  Management  to 
readjust  a coal  lease  will  be  affirmed  where  the 
readjusted  provisions  appealed  by  the  lessee  are 
mandated  by  statute  or  regulation,  or  where  such 
provisions  are  in  accordance  with  proper  administra- 
tion of  the  lands. 

The  Board  of  Land  Appeals  will  not  reverse  as 
unreasonable  a readjustment  of  an  underground  coal 
lease  establishing  a royalty  of  8 percent,  since  the 
lessee  may  seek  further  rate  relief  under  30  U.S.C. 

$ 209  (1982)  if  needed. 

The  Federal  Coal  Leasing  Amendments  Act  of  1976, 

30  U.S.C.  $$  201-209  (1982),  governs  the  terms  and 
conditions  that  the  Department  may  impose  upon  read- 
justment of  leases  issued  prior  to  the  amendments. 

It  is  proper  to  include  a provision  in  a 
readjusted  coal  lease  which  reserves  to  the  United 
States  the  right  to  authorize  other  uses  of  the  leased 
lands  that  dc  not  unreasonably  interfere  with  the 
exploration  and  mining  operations  of  the  lessee,  since 
any  other  authorized  use  would  be  subject  to  the  lease. 
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AL_LE& SIN3_A wT--Con t inued 
APPLICABILITY 

The  DOI  Fiscal  1981  Appropriations  Act  authority 
to  lease  oil  and  gas  in  the  National  Petroleum 
Reserve — Alaska  (NPR- A)  is  authority  independent  of 
the  Mineral  Lands  Leasing  Act  of  1920  and  applicable 
to  all  lands  within  the  boundaries  of  the  NPR-A.  The 
Department  sought  such  authority  and  the  two  Appro- 
priations Committees  worked  to  establish  such  indepen- 
dent authority. 

The  conclusion  that  the  Appropriations  Act  is 
independent  leasing  authority  is  not  an  implied 
repeal,  pro  tanto,  of  the  Mineral  Leasing  Act  of  1920 
because  the  Naval  Petroleum  Reserves  Production  Act 
of  1976  explicitly  precluded  the  operation  of  the  MLA 
on  the  NPR-A,  and  the  Appropriations  Act  modified  that 
withdrawal  only  for  the  purpose  of  the  oil  and  gas 
leasing  program  authorized  in  the  Appropriations  Act. 

Ai!  horis.a  tion_f  gr_Oii_and_Gas_Leasing_gn_the_Na  tional 
P§tloIsu®_Reser ve-- Alaska , M-  36  94  0 (Oct.  15,  1981) 

91  I.D.  1 


COMBINED  HYDROCARBON  LEASES 

BLM  has  no  authority  under  the  Mineral  Leasing  Act 
as  amended  by  the  Combined  Hydrocarbon  Leasing  Act  of 
1981,  90  U.S.C.  $ 226(b)  (19R2) , to  issue  a noncompeti- 

tive oil  and  gas  lease  for  land  within  a designated  tar 
sand  area.  A noncompetitive  lease  improv identl y issued 
after  the  enactment  of  the  amendment  in  violation  of 
its  requirements  is  properly  canceled  upon  discovery  of 
the  error. 

Dotot hy_Langley , 81  IBLA  349  (June  25,  1984) 


2INERAL_LEASING_ ACT— Continued 

LANDS  SUBJECT  T0--Continued 

Appurtenant  lands  acquired  by  the  United  States 
prior  to  Feb.  25,  1920,  from  the  State  of  Michigan  by 
operation  of  Michigan  law  are  subject  to  the  Mineral 
Leasing  Act  of  1920. 

5a ra_P._ Jones,  81  IBLA  300  (June  13,  1984) 


BLM  has  no  authority  under  the  Mineral  Leasing  Act 
as  ^mended  by  the  Combined  Hydrocarbon  Leasing  Act  of 
1981,  30  U.S.C.  § 226(b)  (1982),  to  issue  a noncompeti- 

tive oil  .and  gas  lease  for  land  within  a designated  tar 
sand  area.  A noncompetitive  lease  improvidentl y issued 
after  the  enactment  of  the  amendment  in  violation  of 
its  requirements  is  properly  canceled  upon  discovery  of 
the  error. 

Dorot hy_ Lang ley , 81  IBLA  349  (June  25,  1984) 


5INERAL_LEASING_ACT_FOR_AC2UIRED_LANDS 
CONSENT  OF  AGENCY 

The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  $$  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  tc  the  issu- 
ance of  a lease  for  such  land.  Absent  such  consent, 
the  Department  of  the  Interior  is  without  autbority  tc 
issue  a lease. 

Freder ick_^i__S ra it h , 78  IBLA  34  5 (Jan.  25,  1984) 


LANDS  SUBJECT  T3 

An  offeror  for  a Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a lease  for  any  given 
tract.  Therefore,  BLM  can  properly  reject  a noncom- 
petitive lease  offer  where  the  lands  are  included  in 
a favorable  petroleum  geological  province,  which  is 
leaseable  only  through  competitive  bidding  pursuant 
to  the  Mineral  Leasing  Act  of  1920,  as  modified  by 
the  Alaska  National  Interest  Lands  Conservation  Act. 

Ei_Bi_ Joiner , 78  IBLA  323  (Jan.  24,  1984) 


The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  §§  351-359  (1976),  requires 

that  the  consent  of  the  administrative  agency  having 
jurisdiction  over  acquired  land  described  in  a lease 
application  be  obtained  prior  to  the  issuance  of  a 
lease  for  such  land.  Absent  consent,  the  Department  of 
the  Interior  is  without  authority  to  issue  a lease. 
Where  an  offeror  seeks  tc  lease  lands  under  the  juris- 
diction of  the  Department  of  the  Navy,  and  that  Depart- 
ment refuses  consent,  no  lease  may  issue. 

Unign_Qil_Cgi_of or nia^_S tephen_ Ea._Bubal a , 79  IBLA 
86  "(Feb.  16,  1984) 


Generally,  unless  the  mineral  leasing  laws  or  a 
withdrawal  or  reservation  order  specifically  provides 
otherwise,  the  lands  withdrawn  or  reserved  for  a 
specific  purpose  are  available  for  leasing  under  the 
mineral  leasing  laws,  if  issuance  of  a mineral  lease 
would  not  be  inconsistent  with  or  interfere  with  the 
purpose  for  which  the  lands  are  withdrawn  or  reserved. 

The  1984  Continuing  Resolution  (98  Stat.  151) 
provides,  at  sec.  137,  that  no  funds  shall  be  used  to 
process  or  grant  oil  and  gas  lease  applications  or 
offers  on  any  Federal  lands,  outside  Alaska,  that  are 
units  of  the  National  Wildlife  Refuge  System,  except 
where  there  are  valid  existing  rights  or  where  the 
lands  are  subject  to  drainage,  unless  and  until  the 
Secretary  of  the  Interior  promulgates  revisions  tc  the 
existing  regulations  so  as  to  explicitly  authorize  the 
leasing  of  such  lands;  holds  a public  hearing  with 
respect  to  such  revision;  and  prepares  an  environmental 
impact  statement  with  respect  thereto.  All  action  upon 
affected  oil  and  gas  lease  applications  or  offers  filed 
before  Nov.  14,  1983,  is  properly  suspended  until  com- 
pletion of  the  necessary  steps. 


ENVIRONMENT 

Analysis  of  the  environmental  impact  of  a proposed 
prospecting  plan  under  a hardrock  mineral  prospecting 
permit  issued  pursuant  to  16  U.S.C.  $ 520  (1976) 
should  properly  consider  the  potential  cumulative 
impact  of  increased  vehicular  traffic  on  an  access 
road  due  to  prospecting  activity  under  the  permit  and 
related  activity  on  adjacent  mining  claims. 

A finding  that  a proposed  acticn  will  not  have  a 
significant  impact  on  the  environment,  and  that  hence 
no  environmental  impact  statement  is  required,  will  be 
affirmed  on  appeal  where  the  record  establishes  that  a 
hard  look  has  been  taken  at  environmental  problems, 
that  relevant  areas  of  environmental  concern  have  been 
identified,  and  the  determination  is  the  reasonable 
result  of  the  environmental  analysis. 

John_ Ai_Ne jed lyA_Con tra_Costa_You th_AssJ.n  , 80  IPLA  14 
lMarT~287  1984) 


Ii2_Etodii2tion_CorEt,  79  IBLA  81  (Feb.  16,  1984) 
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£1!!  ERAL_LE  AS  IN  G_AGT_F0R_AC2nEID_L  A NDS  — Continued 
LANDS  SUBJECT  TD 

BLM  must  cancel  a noncompetitive  oil  and  gas  lease 
of  acquired  lands  where  it  is  determined  after  lease 
issuance  that  the  lands  are  situated  within  the  bound- 
aries of  an  incorporated  city.  Such  lands  are  not 
subject  to  oil  and  gas  leasing  under  sec.  3 of  the 
Mineral  Leasing  Act  for  Acquired  Lands,  as  amended, 

30  U.S.C.  5 352  (Supp.  V 1931). 

R2b2It_Ll2n,  78  TBLA  232  (Jan.  9,  1984) 


Generally,  unless  the  mineral  leasing  laws  or  a 
withdrawal  or  reservation  order  specifically  provides 
otherwise,  the  lands  withdrawn  or  reserved  for  a 
specific  purpose  are  available  for  leasing  under  the 
mineral  leasing  laws,  if  issuance  of  a mineral  lease 
would  not  be  inconsistent  with  or  interfere  with  the 
purpose  for  which  the  lands  are  withdrawn  or  reserved. 

The  1984  Continuing  Resolution  (98  Stat.  151) 
provides,  at  sec.  137,  that  no  funds  shall  be  used  to 
process  or  grant  oil  and  gas  lease  applications  or 
offers  on  any  Federal  lands,  outside  Alaska,  that  are 
units  of  the  National  Wildlife  Refuge  System,  except 
where  there  are  valid  existing  rights  or  where  the 
lands  are  subject  to  drainage,  unless  and  until  the 
Secretary  of  the  Interior  promulgates  revisions  to  the 
existing  regulations  so  as  to  explicitly  authorize  the 
leasing  of  such  lands;  holds  a public  hearing  with 
respect  to  such  revision;  and  prepares  an  environmental 
impact  statement  with  respect  thereto-  All  action  upon 
affected  oil  and  gas  lease  applications  or  offers  filed 
before  Nov.  14,  1983,  is  properly  suspended  until  com- 
pletion of  the  necessary  steps. 

I iQ_Pr od uc t i on_Cor Pi , 79  IBLA  81  (Feb.  16,  1984) 


Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  leasing  under  the  Mineral  Leasing  Act  for  Acquired 
Lands,  30  U.S.C.  $ 352  (1976) . 

Ierry_Waters,  79  IBLA  198  (Feb.  28,  1984) 


Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  mineral  leasing  by  sec.  3 of  the  Mineral  Leasing 
Act  for  Acquired  Lands,  as  amended,  30  U.S.C.  § 352 
(1982)  . 

A_._Wa  ters , 82  IBLA  334  (Sept.  12,  1984) 


MINING_CLAIMS 

GENERALLY 

Lands  segregated  on  the  public  records  by  a 
Recreational  and  Public  Purposes  lease  are  not  avail- 
able for  the  location  of  mining  claims,  but  a claimant 
may  establish  the  exterior  boundaries  of  a lcde  claim 
on  land  under  a Recreation  and  Public  Purposes  lease, 
with  the  permission  of  the  lessee,  for  the  purpose  of 
making  end  lines  parallel  so  as  to  obtain  extralateral 
rights  to  a vein  or  lode  discovered  on  lands  available 
for  location. 

Where  a lode  mining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a claim  is  not  null 
and  void  ah  initio  to  the  extent  of  its  inclusion  of 
such  lands.  While  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 


MINING.CLAIMS — continued 
GENERALLY  — Continued 

or  adjacent  to  that  land  which  is  closed  to  mineral 
entry. 

Santa_Fe_Minj,ngx._Inc. , 79  IBLA  48  (Feb.  9,  1984) 


The  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  $$  1701,  1782(c)  (1976),  requires  the 

Secretary  to  regulate  mining  operations  in  lands  under  w 

wilderness  review  to  prevent  impairment  of  the  suit- 
ability of  these  areas  for  prospective  or  potential 
inclusion  in  the  wilderness  system.  Where  a proposed 
mining  plan  cf  operation  on  such  land  calls  for  the  use 
of  mechanized  earthmoving  equipment  to  clear  a new  area  « 

and  the  creation  of  new  roads  in  new  areas,  BLM  prop- 
erly rejected  the  plan. 

Mining  operations  in  lands  under  wilderness 
review  may  continue  even  if  they  are  determined  tc  be 
impairing  wilderness  values  if  the  operations  are 
occurring  in  the  same  manner  and  degree  that  they  were 
being  conducted  on  Oct.  21,  1976.  Mining  activities 
not  exceeding  that  manner  and  degree  shall  be  regulated 
only  to  prevent  undue  and  unnecessary  degradation  of 
public  lands.  However,  the  existence  of  mining  opera- 
tions actually  being  conducted  on  the  land  cn  Oct.  21, 

1976,  and  net  mere  statutory  right  to  use,  is  required 
to  authorize  subsequent  mining  activities  in  the  same 
manner  and  degree. 

Doyle_Cape,  79  IBLA  204  (Feb.  28,  1984) 


Where  a lode  mining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a claim  is  not  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.  While  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyend 
or  adjacent  to  that  land  which  is  closed  to  mineral 
entry. 

Corns  tock_Tu  nnel_6_Dr  aina2e_Co.  1>_Sutro_Tunnel  _Coi# 

79  IBLA  237  (Mar.  17  1984) 


In  the  absence  of  specific  evidence  that  a mining 
claim  location  notice  dated  subsequent  to  the  date  cf 
withdrawal  of  the  land  upon  which  the  claim  was 
located  was  intended  to  be  an  amendment,  rather  than  a 
relocation,  of  a claim  located  prior  to  the  withdrawal, 
a mining  claimant  cannot  relate  the  date  of  a location 
to  an  earlier  location  and  thus  validate  a claim  which 
would  otherwise  be  considered  null  and  void  ab  initio. 

John_C._Neil 1,  80  IBLA  39  (Mar.  28,  1984) 


Federal  law  requires  that  mining  locations  be  made 
in  good  faith  for  the  purpose  of  mining,  processing,  or 
prospecting  for  valuable  minerals.  Title  to  mineral 
lands  cannot  be  acquired  by  occupancy  unless  for  the 
prime  purpose  of  mining  and  extracting  minerals.  Even 
if  a discovery  could  be  shown  to  exist,  proof  of  tad 
faith  can  invalidate  a claim,  since  in  such  a situa- 
tion the  mineral  values  are  incidental  to  the  purpose 
for  which  the  land  is  claimed. 

UHi! ed_5ta  tes_y.  _Jcn_£immei;s*.  Cl^ir e_Kelly,  81  IBLA 
41  (May  17,  1984) 
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Where  a lode  mining  claim  is  located  partially  on 
withdrawn  lands,  such  a claim  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
While  the  claim  may  not  afford  the  claimant  any  rights 
whatever  in  the  withdrawn  lands  into  which  the  claim  is 
partially  projected,  the  configuration  of  such  a claim 
night,  in  the  proper  circumstances,  invest  the  claimant 
with  extralateral  rights  in  other  land  beyond  or  adja- 
cent to  that  land  which  is  closed  to  mineral  entry. 

81  IBLA  295  (June  12,  1984) 


Where  a lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 

A locator  whose  discovery  is  on  lands  open  to  location 
may  extend  the  end  lines  and  side  lines  of  his  claim 
across  withdrawn  or  patented  land  to  define  the  extra- 
lateral rights  to  lodes  or  veins  which  apex  within  the 
claim. 

2IB_H2clearx_Inci , 82  IBLA  67  (July  12,  1984) 


With  respect  to  an  interim  conveyance  of  land  to  a 
Native  corporation  pursuant  to  sec.  14  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  43  U.S.C. 

§ 1613  (1982),  the  statute  does  not  provide  for  the 
reservation  of  a private  right  of  access  to  a mining 
claim,  but  such  right  of  access  is  protected  as  a 
valid  existing  right  under  sec.  17  (b)  (2)  of  the  Alaska 
Native  Claims  Settlement  Act,  as  amended,  43  U.S.C. 

§ 1616  (b)  (2)  (1976)  . 

Berber t_Ii_Ste war tx_Donald_J. _Ferguson,  82  IBLA  329 
"(Sept . 77~1 984) 


A perfected  but  unpatented  mining  claim  is 
property  in  the  fullest  sense  of  the  word,  and  its 
ownership,  transfer,  and  use  are  governed  by  well- 
defined  code  or  codes  of  law,  and  are  recognized  by 
states  and  the  Federal  Government. 

Ca 1 if or n^a _Portland_Cement_Corpr,  83  IBLA  11 
(SeptT  187”i984)" 


ABANDONMENT 

A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and  absent  clear  evidence  to  the 
contrary,  it  will  be  presumed  that  they  have  properly 
discharged  their  official  duties.  Suggestion  that  BLH 
may  not  have  investigated  a mining  claimant's  good 
faith  in  locating  a claim  which  includes  a water  source 
is  insufficient  to  rebut  the  presumption  of  regularity. 

Deser t_S u^viyor s , 80  IBLA  111  (Apr.  3,  1984) 


CONTESTS 

When  the  Government  contests  the  validity  of  a 
mining  claim  on  the  basis  of  lack  of  discovery,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a priraa  facie  case.  Once  a prima 
facie  case  is  presented,  the  claimant  must  present  evi- 
dence which  is  sufficient  to  overcome  the  Government's 
showing  on  those  issues  raised. 

Where  the  Government  fails  to  present  sufficient 
evidence  to  establish  a prima  facie  case , the  claimant 
need  not  present  evidence  in  order  to  prevail.  If  a 
claimant,  however,  does  present  evidence,  the  deter- 
mination of  the  validity  of  a claim  must  be  made  on 
the  basis  of  the  record  as  a whole,  and  not  just  a part 


Continued 

CONTESTS — Continued 

of  the  record.  A claimant  need  not  affirmatively 
establish  the  existence  of  a discovery  where  there  has 
been  no  prima  facie  case.  The  only  risk  that  the 
claimant  runs  in  such  a situation  is  the  risk  that  the 
evidence  as  a whole  will  establish  by  a preponderance 
of  the  evidence  that  an  element  of  discovery  is  net 
present. 

Hailed_States_yx_Eya_Ux_Pgol_et_a!i,  78  IBLA  215 
(Jan.  6,  1984) 


In  a mining  contest  initiated  by  the  United 
States,  there  is  no  requirement  that  the  contestee 
offer  evidence  concerning  matters  not  placed  in  issue 
by  the  United  States.  Where  the  Administrative  Law 
Judge  incorrectly  states  a contrary  rule,  but  in 
practice  applies  the  correct  standard,  his  decision 
is  affirmed. 

In  a mining  contest  initiated  by  the  United  States 
where  the  Government  mineral  examiners  testify  they 
have  examined  the  mineral  claims  at  issue  and  feund 
no  evidence  of  mineralization  to  support  a discovery, 
a prima  facie  case  for  the  Government  is  established. 
This  showing  is  not  overcome  by  evidence  of  ore  sample 
values  offered  by  contestee  to  show  mineralization, 
where  contestee  fails  to  show  from  which,  of  10  claims 
at  issue,  the  samples  were  taken. 

Cact us_ M ines_L t d . , 79  IBLA  20  (Feb-  3,  1984) 


Under  5 U.S.C.  $ 504  (1982)  and  43  CFR  4.603, 

48  FR  17596  (Apr.  25,  1983),  an  adversary  adjudication 
is  one  required  by  statute  to  be  conducted  by  the 
Secretary  under  5 U.S.C.  § 554  (1982) . Because  there 
is  no  statutory  requirement  that  a mining  claim  contest 
be  conducted  under  5 U.S.C.  § 554  (1982) , mining  claim 
contests  are  not  proceedings  covered  by  Equal  Access 
to  Justice  Act. 

Kaycee  Bentonite_Corp. , 79  IBLA  182  (Feb.  28,  1984) 

""  91  I.P.  138 


The  requirement  that  a mining  claimant  show  that 
the  mineral  discovered  on  the  claim  is  presently  mar- 
ketable at  a profit  simply  means  that,  as  a present 
fact,  taking  into  consideration  historic  price  and  cost 
factors  as  well  as  the  likelihood  of  their  continuance 
or  change,  there  is  a reasonable  likelihood  of  success 
that  a paying  mine  can  be  developed. 

Where  a qualified  expert,  hired  by  mining  claim- 
ants to  evaluate  contested  claims,  informs  a Government 
mineral  examiner  that  certain  claims  have  no  mineral 
values,  the  mineral  examiner  has  no  affirmative  obliga- 
tion to  sample  those  claims.  Testimony  of  the  Govern- 
ment mineral  examiner  as  to  this  conversation,  unless 
impeached  in  cross-examination,  is  sufficient  to 
establish  a prima  facie  case  that  those  claims  are 
invalid. 

Where  the  Government  has  acquired  a lease  of 
lands  embraced  in  a mining  claim,  and  the  evidence 
establishes  that,  during  the  term  of  this  lease,  access 
to  lower  workings  has  become  impossible,  it  is  the 
responsibility  of  the  Government  to  restore  access  to 
the  conditions  existing  prior  to  lease  in  order  to 
permit  sampling  of  a mineral  deposit  when  the  claim- 
ant alleges  that  values  existed  at  depths  which  are 
no  longer  accessible.  where  the  Government  tails  to 
do  so,  the  claimant's  assertions  of  values  at  depth 
must  be  presumed  to  be  true. 

Unit ed_S ta t es_y Jane t_Bx_Cop£le_et_al. , 81  IBLA  1C9 
(M  a y~lo7  1984) 
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When  the  Government  contests  a mining  claim  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a priraa  facie  case.  Where 
a Government  mineral  examiner  testifies  that  he  has 
examined  a claim  and  found  the  quality  of  the  minerals 
insufficient  to  support  a finding  of  discovery  based  on 
conventional  methods  of  mining,  a prima  facie  case  is 
established.  A contestee  may  overcome  the  prima  facie 
case  by  probative  evidence  that  a person  of  ordinary 
prudence  would  be  justified  in  the  further  expenditure 
of  his  labor  and  means  with  a reasonable  prospect  of 
success  in  developing  the  quality  and  quantity  of  min- 
erals found  by  specialized  mining  methods. 

finited_States_vt_Carl_Dresselhajis  et_al.,  81  IBLA  252 
(June  8,  1984) 


Where  the  United  States  contests  a mining  claim 
for  lack  of  discovery  of  a valuable  deposit,  it  has  the 
burden  of  going  forward  to  establish  a prima  facie  case 
as  to  that  charge;  the  raining  claimant  has  the  ultimate 
burden  of  overcoming,  by  a preponderance  of  the  evi- 
dence, the  Government’s  case.  A prima  facie  case  is 
established  by  the  testimony  of  an  expert  witness  who 
has  examined  the  mineral  deposits  on  the  claim  and  the 
costs  of  mining  those  deposits,  and  concludes  that  the 
mineral  deposits  cannot  be  mined,  removed,  and  marketed 
at  a profit. 

ed_  St  ate  s_vx_  Albert  _0A_Hysm3|i_et_a.li,  81  IBLA  271 
(June  8,  1984) 


In  a mining  claim  contest,  the  Government 
establishes  a prima  facie  case  of  invalidity  sufficient 
to  shift  the  burden  of  proving  otherwise  to  the  claim- 
ant where  the  Government  mineral  examiner  testifies 
that  he  has  examined  the  claim  and  can  find  no  evidence 
of  mineralization  or  where  he  cannot  examine  the  claim 
because  it  is  covered  with  snow  and  ice. 

IlHited_States_yi_Albert_F_._Parker_et_al.  , 82  I EL  A 344 
(Sept.  12,  1984)  ” 91  I.D.  271 


DETERMINATION  OF  VALIDITY 

Whan  the  Government  contests  the  validity  of  a 
mining  claim  on  the  basis  of  lack  of  discovery,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a prima  facie  case.  Once  a prima 
facie  case  is  presented,  the  claimant  must  present  evi- 
dence which  is  sufficient  to  overcome  the  Government’s 
showing  on  those  issues  raised. 

Where  the  Government  fails  to  present  sufficient 
evidence  to  establish  a prima  facie  case,  the  claimant 
need  not  present  evidence  in  order  to  prevail.  If  a 
claimant,  however,  does  present  evidence,  the  deter- 
mination of  the  validity  of  a claim  must  be  made _on 
the  basis  of  the  record  as  a whole,  and  not  just  a part 
of  the  record.  A claimant  need  not  affirmatively 
establish  the  existence  of  a discovery  where  there  has 
been  no  prima  facie  case.  The  only  risk  that  the 
claimant  runs  in  such  a situation  is  the  risk  that  the 
evidence  as  a whole  will  establish  by  a preponderance 
of  the  evidence  that  an  element  of  discovery  is  not 
present. 

United _S tat es_vx_Ev a _Ms._Pool  et  aU,  78  IBLA  215 
(Jan.  6,  1 9 8 u ) 


MINIHG_CL!IfiS— Continued 

DETERMINATION  OF  VALIDITY — Continued 

A placer  mining  claim  located  for  gold  on  land 
previously  withdrawn  from  appropriation  under  the 
mining  laws  relating  to  metalliferous  minerals  by 
Public  Land  Crder  No.  4522,  dated  Sept.  13,  1968,  is 
null  and  void  ab  initio. 

Cfcarles_H._ Phillips , 78  IBLA  320  (Jan.  24,  1984) 


A mining  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  BLM  records  is  null  and 
void  ab  initio. 

Lanai_S_Christine_Barnett,  78  IBLA  349  (Jan-  25,  1984) 


In  a mining  contest  initiated  by  the  United 
States,  there  is  no  requirement  that  the  contestee 
offer  evidence  concerning  matters  not  placed  in  issue 
by  the  United  States.  Where  the  Administrative  Law 
Judge  incorrectly  states  a contrary  rule,  but  in 
practice  applies  the  correct  standard,  his  decision 
is  affirmed. 

In  a mining  contest  initiated  by  the  United  States 
where  the  Government  mineral  examiners  testify  they 
have  examined  the  mineral  claims  at  issue  and  found 
no  evidence  of  mineralization  to  support  a discovery, 
a prima  facie  case  for  the  Government  is  established. 
This  showing  is  not  overcome  by  evidence  of  ore  sample 
values  offered  by  contestee  to  show  mineralization, 
where  contestee  fails  to  show  from  which,  of  10  claims 
at  issue,  the  samples  were  taken. 

C2ctus_Mines_Itdx,  79  IBLA  20  (Feb.  3,  1984) 


The  validity  of  a mining  claim  on  the  issue  of 
discovery  of  a valuable  mineral  deposit  is  not  legally 
cognizable  in  a bend  protest  proceeding  initiated  by 
the  surface  cwner  under  a Stock-Raising  Homestead  Act 
patent.  Such  a validity  determination  requires  initia- 
tion of  a contest  with  notice  to  the  claimant  and  an 
opportunity  for  a hearing. 

Egbert _Mx_(5ichael_et_]iXx,  79  IBLA  255  (Mar.  5,  1984) 


The  requirement  that  a mining  claimant  show  that 
the  mineral  discovered  on  the  claim  is  presently  mar- 
ketable at  a profit  simply  means  that,  as  a present 
fact,  taking  into  consideration  historic  price  and  cost 
factors  as  well  as  the  likelihood  of  their  continuance 
or  change,  there  is  a reasonable  likelihood  of  success 
that  a paying  mine  can  be  developed. 

Where  the  Government  has  acquired  a lease  of 
lands  embraced  in  a mining  claim,  and  the  evidence 
establishes  that,  during  the  terra  of  this  lease,  access 
to  lower  workings  has  become  impossible,  it  is  the 
responsibility  of  the  Government  to  restore  access  to 
the  conditions  existing  prior  to  lease  in  order  to 
permit  sampling  of  a mineral  deposit  when  the  claim- 
ant alleges  that  values  existed  at  depths  which  are 
no  longer  accessible.  Where  the  Government  fails  to 
do  so,  the  claimant’s  assertions  of  values  at  depth 
must  be  presumed  to  be  true. 

ynited_States_y._Janet  B. _Copp>le_et_al . , 81  IBLA  109 
(May  30,  1984) 
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DETERMIN ATIOH  OF  VALIDITY — Continued 

Where  a mineral  claimant  has  located  a group 
of  plains,  he  must  sh dw  a discovery  on  each  claim. 
Geologic  inference  alone  may  not  be  used  to  show  the 
existence  of  a mineral  deposit;  there  must  be  an 
exposure  of  minerals  of  value. 

Unit  ed_St^t  es^^C^r  l_Dj:essel  ha  us_et_ai.. , 81  I EL  A 252 
7june’87”l^8uf 


Where  the  United  States  contests  a mining  claim 
for  lack  of  discovery  of  a valuable  deposit,  it  has  the 
burden  of  going  forward  to  establish  a priaa  facie  case 
as  to  that  charge;  the  mining  claimant  has  the  ultimate 
burden  of  overcoming,  by  a preponderance  of  the  evi- 
dence, the  Government's  case.  A prima  facie  case  is 
established  by  the  testimony  of  an  expert,  witness  who 
has  examined  the  mineral  deposits  on  the  claim  and  the 
costs  of  mining  those  deposits,  and  concludes  that  the 
mineral  deposits  cannot  be  mined,  removed,  and  marketed 
at  a profit. 

United _St a tes_yi_Albert_o^_Husman_et_al. , 81  IBLA  271 
Tjune  8,  1984) 


In  a mining  claim  contest,  the  Government 
establishes  a prima  facie  case  of  invalidity  sufficient 
to  shift  the  burden  of  proving  otherwise  to  the  claim- 
ant where  the  Government  mineral  examiner  testifies 
that  he  has  examined  the  claim  and  can  find  no  evidence 
of  mineralization  or  where  he  cannot  examine  the  claim 
because  it  is  covered  with  snow  and  ice. 

Assay  reports  have  limited  probative  value  con- 
cerning the  existence  of  a valuable  mineral  deposit  on 
a mining  claim  when  they  are  not  supported  by  suffi- 
cient evidence  to  show  how  and  where  the  samples  were 
taken. 

In  a placer  mining  claim  contest,  a claimant  over- 
comes the  Government's  prima  facie  case  of  invalidity 
based  on  the  absence  of  significant  visible  gold  in  pan 
samples  where  he  submits  evidence  of  samples  with  gold 
values  above  the  cutoff  identified  by  the  Government 
mineral  examiner  for  a successful  placer  mining  opera- 
tion. 

In  a mining  claim  contest,  where  a mineral 
claimant  presents  more  persuasive  evidence  than  the 
Government  with  respect  to  the  location  of  a mining 
claim  on  the  ground  by  testimony  with  respect  to  the 
location  of  certain  monuments  placed  on  the  ground  by 
the  locators  of  the  claim  such  that  the  claim  encom- 
passes significant  mineralization,  he  overcomes  the 
Government's  prima  facie  case  of  invalidity  based  on 
the  absence  of  mineralization. 

United  Albert  F.  Parker  et  al.,  82  TBLA  344 

(Sept.  127  1984)  91  I.D.  271 


DISCOVERY 
general l£ 

When  the  Government  contests  the  validity  of  a 
mining  claim  on  the  basis  of  lack  of  discovery,  it 
bears  only  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a prima  facie  case.  Once  a prima 
facie  case  is  presented,  the  claimant  must  present  evi- 
dence which  is  sufficient  to  overcome  the  Government's 
showing  on  those  issues  raised. 

Where  the  Government  fails  to  present  sufficient 
evidence  to  establish  a prima  facie  case,  the  claimant 
need  not  present  evidence  in  order  to  prevail.  If  a 
claimant,  however,  does  present  evidence,  the  deter- 
mination of  the  validity  of  a claim  must  be  made  on 
the  basis  of  the  record  as  a whole,  and  not  just  a part 
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of  the  record.  A claimant  need  not  affirmatively 
establish  the  existence  of  a discovery  where  there  has 
been  no  prima  facie  case.  The  only  risk  that  the 
claimant  runs  in  such  a situation  is  the  risk  that  the 
evidence  as  a whole  will  establish  by  a preponderance 
of  the  evidence  that  an  element  of  discovery  is  ngt 
present. 

Unit ed_S t^tes_yA_Eyi_J1t_Pg2l_et_a K , 78  IBLA  215 

7jan7_67~1984) 


The  validity  of  a mining  claim  on  the  issue  of 
discovery  of  a valuable  mineral  deposit  is  not  legally 
cognizable  in  a bend  protest  proceeding  initiated  by 
the  surface  cwner  under  a Stock-Raising  Homestead  Act 
patent.  Such  a validity  determination  requires  initia 
tion  of  a contest  with  notice  to  the  claimant  and  an 
opportunity  for  a hearing. 

Rober t_M M ic h ae l_et _uXjl , 79  IBLA  255  (Mar-  5,  1 984) 


Where  lands  have  been  withdrawn  from  mineral 
entry,  any  mining  location  on  such  land  which  is  not 
then  supported  by  a discovery  of  a valuable  mineral 
deposit  must  be  deemed  invalid,  even  if  such  a dis- 
covery is  made  at  a later  date. 

Unit  ed_S  tat  es_vi_Ja_Qet_EA_gO££le_et_a]_i,  81  IEL  A 109 
(May* 30 , 9 8 4 7 


The  discovery  of  a "valuable  mineral  deposit"  has 
teen  made  where  a claimant  establishes  the  presence  of 
locatable  minerals  and  the  evidence  is  of  such  a char- 
acter that  a person  of  ordinary  prudence  would  be  jus- 
tified in  the  expenditure  of  his  labors  and  means,  with 
a reasonable  prospect  of  success  in  developing  a valu- 
able mine.  The  record  must  establish  that  the  locatable 
mineral  can  be  mined,  removed,  and  marketed  at  a prefit. 

United_S t^tes_yA_ Al b§lt_Qi_Husman_et_ali,  81  TELA  271 
(June  87  1984) ~ 


In  a mining  claim  contest,  the  Government 
establishes  a prima  facie  case  of  invalidity  sufficient 
to  shift  the  burden  cf  proving  otherwise  to  the  claim- 
ant where  the  Government  mineral  examiner  testifies 
that  he  has  examined  the  claim  and  can  find  no  evidence 
of  mineralization  or  where  he  cannot  examine  the  claim 
because  it  is  covered  with  snow  and  ice. 

Assay  reports  have  limited  probative  value  con- 
cerning the  existence  of  a valuable  mineral  deposit  on 
a mining  claim  when  they  are  not  supported  by  suffi- 
cient evidence  to  show  how  and  where  the  samples  were 
taken. 

In  a placer  mining  claim  contest,  a claimant  over- 
comes the  Government's  prima  facie  case  of  invalidity 
based  on  the  absence  of  significant  visible  gold  in  pan 
samples  where  he  submits  evidence  of  samples  with  geld 
values  above  the  cutoff  identified  by  the  Government 
mineral  examiner  for  a successful  placer  mining  opera- 
tion. 

In  a mining  claim  contest,  where  a mineral 
claimant  presents  more  persuasive  evidence  than  the 
Government  with  respect  to  the  location  of  a mining 
claim  on  the  ground  by  testimony  with  respect  to  the 
location  of  certain  monuments  placed  on  the  ground  by 
the  locators  of  the  claim  such  that  the  claim  encom- 
passes significant  mineralization,  he  overcomes  the 
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Government’s  prima  facie  case  of  invalidity  based  on 
the  absence  of  mineralization. 

ynited_States_v._Albert_FJ._Parker_et_al.  , 82  I EL  A 344 
(Sept.  12,  1^84)  ” 91  T.D.  271 


Geol ggic_In f erence 

Where  a mineral  claimant  has  located  a group 
of  claims,  he  must  show  a discovery  on  each  claim. 
Geologic  inference  alone  may  not  be  used  to  show  the 
existence  of  a mineral  deposit;  there  must  be  an 
exposure  of  minerals  of  value. 

Hnit2l_5tates_yi_Carl_Dressel haus_et  a 1 . , fll  IBLA  252 
(Tune  8,  1 984) 


Ma  rk stability 

The  requirement  that  a mining  claimant  show  that 
the  mineral  discovered  on  the  claim  is  presently  mar- 
ketable at  a profit  simply  means  that,  as  a present 
fact,  taking  into  consideration  historic  price  and  cost 
factors  as  well  as  the  likelihood  of  their  continuance 
or  change,  there  is  a reasonable  likelihood  of  success 
that  a paying  mine  can  be  developed. 

IInitei_States_ys._Janet_Bi_Co£ple  et  al . , 81  TBLA  109 
(May  30,  1984) 


ENVIRONMENT 

A finding  that  proposed  mining  operations  will 
not  have  a significant  impact  on  the  human  environment, 
and  that  hence  no  environmental  impact  statement  is 
required,  will  be  affirmed  on  appeal  where  the  record 
establishes  that  relevant  areas  of  environmental  con- 
cern have  been  identified,  particularly  the  effect  of 
excessive  stream  turbidity  due  to  sediment  runoff  on 
fish  populations  and  habitat  and  local  water  use,  and 
the  determination  is  the  reasonable  result  of  the 
environmental  analysis  in  light  of  proposed  measures  to 
minimize  the  environmental  impact. 

William.Ei.Tucker.at.al;.,  82  IBLA  324  (Sept.  7,  1984) 


EXTRALATERAL  RIGHTS 

A withdrawal  from  the  operation  of  the  general 
mining  laws  does  not  deprive  a claimant  of  the  right  to 
exercise  extralateral  rights  within  the  withdrawn  lands 
if  those  extralateral  rights  are  derived  from  ownership 
of  valid  lode  mining  claims  located  prior  to  the  with- 
drawal. The  ownership  of  ores  and  minerals  by  virtue 
of  extralateral  rights  stemming  from  valid  lode  mining 
claims  located  prior  to  withdrawal  is  not  divested  by 
the  withdrawal. 

Anthony_Juskieyicz,  79  IBLA  267  (Mar.  7,  1984) 


Where  a lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 

A locator  whose  discovery  is  on  lands  open  to  location 
may  extend  the  end  lines  and  side  lines  of  his  claim 
across  withdrawn  or  patented  land  to  define  the  extra- 
lateral rights  to  lodes  or  veins  which  apex  within  the 
claim. 

ia3tern_Nu2leirt_In.es., 


MINING.CL&IBS — Continued 
HEARINGS 

In  a mining  contest  initiated  by  the  United 
States,  there  is  no  requirement  that  the  contestee 
offer  evidence  concerning  matters  not  placed  in  issue 
by  the  United  States.  Where  the  Administrative  Law 
Judge  incorrectly  states  a contrary  rule,  but  in 
practice  applies  the  correct  standard,  his  decision 
is  affirmed. 

In  a mining  contest  initiated  by  the  United  States 
where  the  Government  mineral  examiners  testify  they 
have  examined  the  mineral  claims  at  issue  and  found 
no  evidence  of  mineralization  to  support  a discovery, 
a prima  facie  case  for  the  Government  is  established. 
This  showing  is  not  overcome  by  evidence  of  ore  sample 
values  offered  by  contestee  to  show  mineralization, 
where  contestee  fails  to  show  from  which,  of  10  claims 
at  issue,  the  samples  were  taken. 

Cactus_M±nes_Ltd. , 79  IBLA  20  (Feb.  3,  1984) 


LANDS  SUBJECT  TO 

Where  a patent  has  been  issued  for  the  lands  on 
which  a claim  is  situated  it  is  proper  for  BLM  to 
refuse  recordation  of  the  claim,  since  it  has  no  juris- 
diction over  the  claim. 

Heno_Oj._HudspethA_Sr.x_Eetty_A.  Hudspeth,  78  IEL A 235 
(Jan.  9,  1984) 


A placer  mining  claim  located  for  gold  on  land 
previously  withdrawn  from  appropriation  under  the 
mining  laws  relating  to  metalliferous  minerals  by 
Public  Land  Order  Nc.  4522,  dated  Sept.  13,  1968,  is 
null  and  void  ab  initio. 

Charles_Hi_ Phillips,  78  IBLA  320  (Jan.  24,  1984) 


A mining  claim  located  at  a time  the  land  is  with- 
drawn from  appropriation  by  the  Act  of  May  29,  1928,  is 
null  and  void  ab  initio.  It  is  immaterial  whether 
future  revocation  of  the  withdrawal  is  being  considered. 

Sa ro ue 1_ Pi_Spee r s t£a , 78  IBLA  343  (Jan.  24,  1984) 


A mining  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  BLM  records  is  null  and 
void  ab  initio. 

Lands  withdrawn  for  a powersite  reservation,  with 
certain  exceptions,  are  open  to  entry  for  location  and 
patent  of  mining  claims  with  a reservation  cf  pewer 
rights  in  the  lands  to  the  United  States  subject  to 
the  Mining  Claims  Rights  Restoration  Act.  Where  the 
BLM  decision  declaring  mining  claims  null  and  void  did 
not  consider  the  effect  of  this  Act  cn  the  withdrawal, 
the  decision  will  be  set  aside  and  remanded  fer  appro- 
priate action. 

L*m£r_S_Christine_Byrnett,  78  IBLA  349  (Jan.  25,  1984) 


A mining  claim  lying  entirely  on  lands  previously 
patented  under  the  Recreation  and  Public  Purposes  Act 
is  null  and  void  ab  initio  because  such  lands  are  not 
open  to  mineral  entry. 

C£uz_G._Velasguez*_£rmando_S&nchez,  78  IBLA  355 
(Jan.  25,  1984) 


82  IBLA  67  (July  12,  1984) 
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LANDS  SUBJECT  TO — Continued 


Lands  segregated  on  the  public  records  by  a 
Recreational  and  Public  Purposes  lease  are  not  avail- 
able for  the  location  of  lining  claiis,  but  a clainant 
■ay  establish  the  exterior  boundaries  of  a lode  claim 
on  land  under  a Recreation  and  Public  Purposes  lease, 
with  the  permission  of  the  lessee,  for  the  purpose  of 
making  end  lines  parallel  so  as  to  obtain  extralateral 
rights  to  a vein  or  lode  discovered  on  lands  available 
for  location. 

Where  a lode  mining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a claim  is  not  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.  While  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 
or  adjacent  to  that  land  which  is  closed  to  mineral 
entry. 

Santa_Fe_Miningx_Inc.  # 79  IBLA  48  (Feb.  9,  1984) 


A mining  claim  whose  discovery  is  located  on  land 
segregated  and  closed  to  mineral  entry  by  notation  of 
receipt  of  an  application  for  withdrawal  is  properly 
declared  null  and  void  ab  initio. 

If  the  discovery  on  which  location  of  a lode 
mining  claim  is  based  is  on  unappropriated  land, 
exterior  boundaries  may  be  laid  within  or  across  the 
surface  of  withdrawn  land  for  the  purposes  of  claiming 
that  portion  of  the  ground  within  the  end  lines  and 
side  lines  of  the  claim  which  has  not  been  withdrawn 
and  securing  extralateral  rights  to  the  lode  deposit  to 
the  extent  that  such  extralateral  rights  are  to  ores 
within  the  ground  which  has  not  been  withdrawn. 

5i£iIZH_Dutton_Hansen,  79  IBLA  214  (Feb.  28,  1984) 


Where  a lode  mining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a claim  is  not  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.  While  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 
or  adjacent  to  that  land  which  is  closed  to  mineral 
entry . 

Co ms t ock_Tu n nel _^_Dr a i n age_CoXA_Su t r o Tu nflel_Coi , 

79  IBLA  237~7fiar.  1 , ~T ^8  4)”” 


A locator  whose  discovery  is  on  lands  open  to 
location  may  extend  the  end  lines  and  side  lines  of  a 
lode  mining  claim  across  patented  or  withdrawn  lands  to 
define  extralateral  rights  to  lodes  or  veins  apexing 
within  that  portion  of  the  claim  subject  tc  location. 
This  principle  permits  development  of  unappropriated 
mineral  in  irregular  parcels  of  lands  in  compliance 
with  the  statutory  requirements  for  parallel  end  lines. 

Ant  hony._Jusk  iewicz , 79  IBLA  267  (Mar.  7,  1984) 


BLM  may  properly  declare  a mining  claim  null  and 
void  ab  initio  where  located  on  land  segregated  from 
mineral  entry  on  the  date  of  location  by  a small  tract 
classification  order. 


Where  on  appeal  the  Board  determines  that,  in 
declaring  a aillsite  claim  null  and  void  ab  initio 
because  it  was  located  on  land  which  had  been  patented 
to  the  state,  BLM  mistakenly  fixed  the  situs  of  the 
claim  and  that  the  claim  is  actually  on  land  open  tc 
entry,  the  Board  will  reverse  the  BLH  decision. 

Sa vage_Constr uction_Co.x_Inci , 79  IBLA  389  (Mar.  27, 
1984)“ 


A mining  claim  located  upon  lands  withdrawn  from 
mineral  entry  ty  a Secretarial  order  for  the  benefit  of 
the  Mission  Indians  is  properly  declared  null  and  void 
ab  initio. 

Egbert  E.  Dawson,  Kenneth  E.  Dawson,  80  IBLA  99  (Apr.  3, 
1984) 


BLM  may  not  declare  a mining  claim  located  on  land 
subject  to  a State  indemnity  selection  application  null 
and  void  ab  initio  because  of  the  segregative  effect 
arising  from  the  filing  of  the  application  pursuant  to 
43  CFB  2C91.2-6  where  the  state's  application  was  filed 
prior  to  promulgation  of  the  regulation. 

J3mes_R._Houghtenx_Wm._ Ai_Houghten,  80  IBLA  195 
"(Apr.  24,  1984) 


Mining  claims  located  on  lands  that  are  withdrawn 
from  location  are  null  and  void  ab  initio. 

Howar d_ Ji_]^u ntx_How  ar  d_Mx_]jun t , 80  IELA  396  (May  14, 
1984) 


A mining  claim  wholly  located  on  land  which  has 
been  segregated  from  mineral  location  by  the  filing 
of  a state  school  land  indemnity  selection  application 
is  properly  declared  null  and  void  ab  initio. 

When  Arizona  filed  its  original  application  for 
selection  of  land  as  part  of  its  entitlement  to  compen- 
sation for  deficiencies  for  school  trust  lands  pursuant 
to  its  enabling  act,  the  Department  did  not  have  segre- 
gation authority  to  protect  the  selections.  During  the 
promulgation  of  43  CFR  2091.2-6,  Arizona  submitted  a 
request  to  have  the  previous  applications  withdrawn, 
consolidated,  and  amended  to  include  additional  lands. 
This  will  be  deemed  a reapplication  under  the  circum- 
stances of  this  case,  the  filing  of  which  enabled  the 
Department  to  segregate  the  lands  described  therein 
under  43  CFR  2091.2-6.  Mining  claims  subsequently 
initiated  on  lands  that  were  segregated  by  the 
reapplicat icn  were  properly  declared  null  and  void  ab 
initio. 

If  the  discovery  on  which  location  of  a lode 
mining  claim  is  based  is  on  unappropriated  land, 
exterior  boundary  lines  may  be  laid  within  cr  across 
the  surface  cf  withdrawn  or  segregated  land,  solely  fcr 
the  purpose  of  claiming  unappropriated  ground  within 
the  end  lines  to  secure  the  extralateral  rights  tc  lode 
deposits  apexing  in  the  unappropriated  portion  of  the 
claim.  Therefore,  those  portions  of  the  claims  thus 
situated  on  the  segregated  lands  are  not  properly 
declared  null  and  void  ab  initio. 

A mocg_M iner a ls_Cgx , 81  IBLA  23  (May  15,  1984) 


J. _S. _Bower s,  79  IBLA  298  (Mar.  20,  1984) 
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LANDS  SUBJECT  TO — Continued 


The  Recreation  and  Public  Purposes  Act  makes 
reserved  minerals  subject  to  disposition  only  under 
applicable  lavs  and  such  regulations  as  the  Secretary 
may  prescribe.  In  the  absence  of  such  regulations, 
land  under  patent  pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C.  $§  869  - 869-4 
(1976) , is  not  open  to  location  under  the  mining  laws. 

George_Schul tz_et_ali#  81  TBLA  29  (nay  17,  1984) 


Land  which  has  been  patented  without  a reserva- 
tion of  minerals  to  the  United  States  is  not  available 
for  location  of  mining  claims,  and  mining  claims 
located  on  such  land  after  it  is  so  patented  are  null 
and  void  ab  initio. 

22n§.ld_Wi_Hoar,  81  IBLA  74  (May  23,  1984) 

Donly_Gray , 82  IBLA  46  (July  11,  1984) 


Mining  claims  located  for  trace  minerals  on  land 
previously  withdrawn  from  mineral  entry  by  Exec. 

Order  No.  5327,  as  to  nonmetal liferous  minerals,  and 
Public  Land  Order  No.  4522,  as  to  metalliferous 
minerals,  are  properly  declared  null  and  void  ab 
initio. 

Mineral_Life_Corp. , 81  IBLA  103  (May  30,  1984) 


A mining  claim  whose  discovery  is  located  on  land 
segregated  and  closed  to  mineral  entry  by  notation  of 
receipt  of  an  application  for  withdrawal  is  properly 
declared  null  and  void  ab  initio. 

If  the  discovery  on  which  location  of  a lode 
mining  claim  is  based  is  on  unappropriated  land, 
exterior  boundary  lines  may  be  laid  within  or  across 
the  surface  of  withdrawn  or  segregated  land  for  the 
purpose  of  claiming  that  portion  of  the  ground  within 
the  end  lines  and  side  lines  of  the  claim  which  has  not 
been  withdrawn  and  securing  extralateral  rights  to  the 
lode  deposit  apexing  within  the  portion  of  the  claim 
subject  to  location- 

Ll2Zd_Ji_Mecham,  81  IBLA  239  (June  6,  1984) 


A mining  claim  located  on  land  segregated  from 
such  location  by  the  filing  of  a state  selection  appli- 
cation is  properly  declared  null  and  void  ab  initio; 
however,  where  the  case  record  is  unclear  whether  the 
land  embraced  by  the  claim  was  segregated  by  an  appli- 
cation predating  the  location  or  whether  the  land  was 
segregated  by  an  amendment  to  the  application  filed 
subsequent  to  the  location,  the  decision  will  be  set 
aside  and  the  case  remanded. 

Elizabet h_S_._H jelle n_e t_a  1- , 81  IBLA  341  (June  21, 

1984) ~ 

Elsie_Hay_S t^ude,  82  IBLA  226  (Aug-  22,  1984) 


Mining  claims  located  on  land  previously  withdrawn 
from  mineral  entry  by  a Secretarial  order  of  Dec.  14, 
1904,  pursuant  to  sec.  3 of  the  Act  of  June  17,  1902, 
are  properly  declared  null  and  void  ab  initio.  There- 
fore, no  property  rights  are  created.  It  is  immaterial 
whether  the  lands  are  or  have  been  used  for  the  purpose 
for  which  they  were  withdrawn. 

H2!!L6r_0weris , 81  IBLA  402  (June  29,  1984) 


Where  a lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 

A locator  whose  discovery  is  on  lands  open  to  location 
may  extend  the  end  lines  and  side  lines  of  his  claim 
across  withdrawn  or  patented  land  to  define  the  extra- 
lateral rights  to  lodes  or  veins  which  apex  within  the 
claim. 

Western  Nuclear,  Inc,.  82  IBLA  67  (July  12,  ]984) 


The  Recreation  and  Public  Purposes  Act,  as 
amended,  43  U.S.C.  §§  869  - 869-4  (1982),  makes 
reserved  minerals  subject  to  disposition  only  under 
applicable  laws  and  such  regulations  as  the  Secretary 
may  prescribe.  In  the  absence  of  such  regulations, 
land  classified  for  disposition  and  under  lease  pursu- 
ant to  the  Recreation  and  Public  Purposes  Act  is  not 
open  to  location  under  the  mining  laws. 

E._D._Vongehr , 82  IBLA  162  (Aug.  6,  1984) 


Land  which  has  been  patented  without  a reserva- 
tion of  minerals  to  the  United  States  is  not  available 
for  the  location  of  raining  claims,  and  mining  claims 
located  on  such  land  after  it  is  so  patented  are  null 
and  void  ab  initio. 

A 1 1 - K e e_ As sgc^a t es , 81  IBLA  288  (June  12,  1984) 


BLM  may  properly  declare  lode  mining  claims 
located  wholly  on  land  within  the  Lake  Mead  National 
Recreation  Area,  established  pursuant  to  the  Act  of 
Oct.  8,  1964,  16  U.S.C.  § 460n  (1982),  null  and  void 
ab  initio  because  such  land  is  implicitly  withdrawn 
from  mineral  entry. 

Where  a lode  mining  claim  is  located  partially  on 
withdrawn  lands,  such  a claim  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
While  the  claim  may  not  afford  the  claimant  any  rights 
whatever  in  the  withdrawn  lands  into  which  the  claim  is 
partially  projected,  the  configuration  of  such  a claim 
might,  in  the  proper  circumstances,  invest  the  claimant 
with  extralateral  rights  in  other  land  beyond  or  adja- 
cent to  that  land  which  is  closed  to  mineral  entry. 

in_Fz._  Johnston , 81  IBLA  295  (June  12,  1984) 


Where  lands  were  patented  to  a railroad  under  a 
statute  which  authorized  the  granting  of  nonmineral 
lands  only,  the  issuance  of  the  patent  generally  con- 
stituted a conclusive  determination  by  the  United 
States  of  the  nonmineral  character  of  the  land  so 
patented,  and  the  subsequent  discovery  of  mineral 
values  therecn  does  not  operate  to  void  the  conveyance 
by  the  United  States.  Where  such  land  has  been  recon- 
veyed to  the  United  States  subject  to  a reservation  of 
all  minerals  to  the  private  grantor,  the  land  is  not 
subject  to  the  subsequent  location  of  mining  claims 
under  the  general  mining  laws. 

Lode  mining  claims  located  entirely  on  lands  which 
are  not  subject  to  mineral  entry  ^t  the  time  cf  their 
location  are  properly  declared  null  and  void  ab  initio 
without  a hearing.  However,  where  lode  claims  are 
partially  located  on  land  which  is  then  not  subject  to 
mineral  entry,  they  may  not  summarily  be  declared  null 
and  void  ab  initio  to  the  extent  of  those  portions  of 
the  claims  which  embrace  lands  not  available  to  mineral 
entry,  as  lode  claims  may  be  projected  onto  such  lands 
in  order  to  configure  the  claim  boundaries  so  as  to 
secure  extralateral  rights. 

fU2i§e_6_Legn_ Berger , 82  IBLA  253  (Aug.  28,  1984) 
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”I3ING_CLAIf1S--Continu9d 
LOCATION — Continued 


A mining  claim  located  on  land  segregated  from 
such  location  by  the  filing  of  a state  selection 
application  is  properly  declared  null  and  void  ab 
initio. 

£2flald_R._Kotowski,  82  IBLA  317  (Sept.  6,  1984) 


LOCATION 

If  the  discovery  on  which  location  of  3 lode 
mining  claim  is  based  is  on  unappropriated  land, 
exterior  boundaries  may  be  laid  within  or  across  the 
surface  of  withdrawn  land  for  the  purposes  of  claiming 
that  portion  of  the  ground  within  the  end  lines  and 
side  lines  of  the  claim  which  has  not  been  withdrawn 
and  securing  extralateral  rights  to  the  lode  deposit  to 
the  extent  that  such  extralateral  rights  are  to  ores 
within  the  ground  which  has  not  been  withdrawn. 

M a r i ly n_Du t t on_H ansen , 79  IBLA  214  (Feb.  28,  1984) 


A locator  whose  discovery  is  on  lands  open  to 
location  may  extend  the  end  lines  and  side  lines  of  a 
lode  raining  claim  across  patented  or  withdrawn  lands  to 
define  extralateral  rights  to  lodes  or  veins  apexing 
within  that  portion  of  the  claim  subject  to  location. 
This  principle  permits  development  of  unappropriated 
mineral  in  irregular  parcels  of  lands  in  compliance 
with  the  statutory  requirements  for  parallel  end  lines. 

A nt hony_ Jusk iewicz , 79  IBLA  267  (Mar.  7,  1984) 

L 


In  the  absence  of  specific  evidence  that  a mining 
claim  location  notice  dated  subsequent  to  the  date  of 
withdrawal  of  the  land  upon  which  the  claim  was 
located  was  intended  to  be  an  amendment,  rather  than  a 
relocation,  of  a claim  located  prior  to  the  withdrawal, 
a mining  claimant  cannot  relate  the  date  of  a location 
to  an  earlier  location  and  thus  validate  a claim  which 
would  otherwise  be  considered  null  and  void  ab  initio. 

Jah n _ C i 1 1 , 8o  IBLA  39  (Mar.  28,  1984) 


If  the  discovery  on  which  location  of  a lode 
raining  claim  is  based  is  on  unappropriated  land, 
exterior  boundary  lines  may  be  laid  within  or  across 
the  surface  of  withdrawn  or  segregated  land,  solely  for 
the  purpose  of  claiming  unappropriated  ground  within 
the  end  lines  to  secure  the  extralateral  rights  to  lode 
deposits  apexing  in  the  unappropriated  portion  of  the 
claim.  Therefore  those  portions  of  the  claims  thus 
situated  on  the  segregated  lands  are  not  properly 
declared  null  and  void  ab  initio. 

A®oco_M iner a ls_Co_. , 81  IBLA  2 3 (Hay  15,  1984) 


Federal  law  requires  that  mining  locations  be  made 
in  good  faith  for  the  purpose  of  mining,  processing,  or 
prospecting  for  valuable  minerals.  Title  to  mineral 
lands  cannot  be  acquired  by  occupancy  unless  for  the 
prime  purpose  of  raining  and  extracting  minerals.  Even 
if  a discovery  could  be  shown  to  exist,  proof  of  bad 
faith  can  invalidate  a claim,  since  in  such  a situa- 
tion the  mineral  values  are  incidental  to  the  purpose 
for  which  the  land  is  claimed. 


2ilit§^_Sta tes_v._Joii_ Zinger sx_Clail®_Kelly , 81  I EL  A 
4l” (May  17,  1984) 


If  the  discovery  on  which  location  of  a lode 
mining  claim  is  ba sed  is  on  unappropriated  land, 
exterior  boundary  lines  may  be  laid  within  cr  across 
the  surface  cf  withdrawn  cr  segregated  land  for  the 
purpose  of  claiming  that  portion  of  the  ground  within 
the  end  lines  and  side  lines  cf  the  claim  which  has  net 
been  withdrawn  and  securing  extralateral  rights  to  the 
lode  deposit  apexing  within  the  portion  of  the  claim 
subject  to  location. 

Li2l£_J.-_Mecham,  81  IBLA  239  (June  6,  1984) 


Lode  raining  claims  located  entirely  on  lands  which 
are  not  subject  to  mineral  entry  at  the  time  cf  their 
location  are  properly  declared  null  and  void  ab  iritic 
without  a hearing.  However,  where  lode  claims  are 
partially  located  on  land  which  is  then  not  subject  to 
mineral  entry,  they  may  not  summarily  be  declared  null 
and  void  ab  initio  to  the  extent  of  those  portions  of 
the  claims  which  embrace  lands  not  available  tc  mineral 
entry,  as  lode  claims  may  be  projected  onto  such  lands 
in  order  to  configure  the  claim  boundaries  so  as  to 
secure  extralateral  rights. 

Moise  S Leon  Berger.  82  IBLA  253  (Aug-  28,  1984) 


LODE  CLAIMS 

If  the  discovery  on  which  location  of  a lode 
mining  claim  is  based  is  on  unappropriated  land, 
exterior  boundaries  may  be  laid  within  cr  across  the 
surface  of  withdrawn  land  for  the  purposes  of  claiming 
that  portion  of  the  ground  within  the  end  lines  and 
side  lines  of  the  claim  which  has  not  been  withdrawn 
and  securing  extralateral  rights  to  the  lode  deposit  to 
the  extent  that  such  extralateral  rights  are  tc  ores 
within  th6  ground  which  has  not  been  withdrawn. 

Ma ri 1^ n_ D u t to n_H a nse n , 79  IBLA  214  (Feb.  28,  1984) 


A locator  whose  discovery  is  on  lands  open  to 
location  may  extend  the  end  lines  and  side  lines  cf  a 
lode  mining  claim  across  patented  or  withdrawn  lands  to 
define  extralateral  rights  to  ledes  or  veins  apexing 
within  that  portion  of  the  claim  subject  to  location. 
This  principle  permits  development  of  unappropriated 
mineral  in  irregular  parcels  of  lands  in  compliance 
with  the  statutory  requirements  for  parallel  end  lines. 

Ant honi_ dusk iewicz,  79  IELA  267  (Mar.  7,  1984) 


If  the  discovery  on  which  location  of  a lode 
raining  claim  is  based  is  on  unappropriated  land, 
exterior  boundary  lines  may  be  laid  within  cr  acrcss 
the  surface  cf  withdrawn  or  segregated  land,  solely  fer 
the  purpose  of  claiming  unappropriated  ground  within 
the  end  lines  to  secure  the  extralateral  rights  tc  lode 
deposits  apexing  in  the  unappropriated  portion  of  the 
claim.  Therefore,  those  portions  of  the  claims  thus 
situated  on  the  segregated  lands  are  not  properly 
declared  null  and  void  ab  initio. 

A2°co_Mner2Qs_Co. , 81  IBLA  23  (May  15,  1984) 


If  the  discovery  on  which  location  of  a lode 
mining  claim  is  based  is  on  unappropriated  land, 
exterior  boundary  lines  may  be  laid  within  cr  across 
the  surface  of  withdrawn  or  segregated  land  for  the 
purpose  of  claiming  that  portion  of  the  ground  within 
the  end  lines  and  side  lines  of  the  claim  which  has  net 
been  withdrawn  and  securing  extralateral  rights  to  the 
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lode  deposit  apexing  within  the?  portion  of  the  claim 
subject  to  location. 

Li2Z^_i2i_Mechan!,  81  IBLA  239  (June  6,  1984) 


Where  a lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 

A locator  whose  discovery  is  on  lands  open  tc  location 
may  extend  the  end  lines  and  side  lines  of  his  claim 
across  withdrawn  or  patented  land  to  define  the  extra- 
lateral rights  to  lodes  or  veins  which  apex  within  the 
claim . 

H52tern_Nuclearx_Inc.  , 82  IBLA  67  (July  12,  1984) 


Lode  mining  claims  located  entirely  on  lands  which 
are  not  subject  to  mineral  entry  at  the  time  of  their 
location  are  properly  declared  null  and  void  ab  initio 
without  a hearing.  However,  where  lode  claims  are 
partially  located  on  land  which  is  then  not  subject  to 
mineral  entry,  they  may  not  summarily  be  declared  null 
and  void  ab  initio  to  the  extent  of  those  portions  of 
the  claims  which  embrace  lands  not  available  to  mineral 
entry,  as  lode  claims  may  be  projected  onto  such  lands 
in  order  t o configure  the  claim  boundaries  so  as  to 
secure  extralateral  rights. 

Moise_6_Le on_Eer3er , 82  I BLA  253  (Aug.  28,  1984) 


PATENT 

Failure  of  the  holler  of  a mining  claim  to  file 
an  adverse  claim  within  the  60-day  publication  period 
set  forth  in  30  U.S.C.  §$  29,  30  (1976)  amounts  to 
a waiver  of  any  rights  to  a claim  against  the  mineral 
patent  applicant  for  a conflicting  claim. 

L2:l_0£2thers_£redg.ing_Co1_,  79  I B L A 330  (Mar.  21  , 1984) 


Effect  must  be  given,  if  possible,  to  every  word, 
clause,  and  sentence  in  a statute.  Therefore,  the 
application  of  sec.  601(f)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  § 1781(f)  (1982), 

to  mineral  patent  must  be  made  in  a manner  which 
recognizes  valid  existing  rights  of  a mineral  claimant 
at  the  time  of  passage  of  the  Act. 

^alifornia_Portland_Ceraent  Dorp.,  83  I BLA  11 
(Sept.  18, ”1984) 


PLACER  CLAIMS 

In  determining  whether  each  10-acre  part  of  a 
placer  claim  is  mineral  in  character,  the  claim  must  be 
subdivided  to  create  square  10-acre  parcels,  to  the 
extent  possible,  regardless  whether  the  claim,  as  laid 
out  on  the  ground,  conforms  to  the  system  of  public 
land  surveys. 

where  the  evidence  submitted  by  a Government 
mineral  examiner  supports  the  conclusion  that  a 10-acre 
parcel  of  land  in  a placer  location  is  not  mineral  in 
character,  the  burden  devolves  to  the  mineral  claim- 
ant to  overcome  this  showing  by  a preponderance  of  the 
evidence,  failing  in  which  that  portion  shall  be 
declared  invalid. 

UHi ted_S ta t es_ v._Ro her t_BA_Lara_ JO n_ Reconsider a ticnl, 

80  TBLA  215  (Apr.  30,  1984) 


”INING_CL A IMS- -Continued 
POSSESSORY  RIGHT 

Under  the  provisions  of  30  U.S.C.  $ 38  (1976),  the 
holding  and  working  of  a claim  for  the  period  of  time 
equal  to  the  State’s  statute  of  limitations  is  the 
legal  equivalent  of  proofs  of  acts  of  location,  record- 
ing, and  transfer.  Where,  following  a hearing,  the 
record  does  not  support  a finding  that  the  claimants 
had  held  and  worked  the  claim  for  the  2 years  required 
under  Nevada  law  between  1948  and  1953  when  the  land 
was  open  to  the  operation  of  the  mining  laws,  the  4 

application  for  patent  is  properly  rejected  and  the 
mining  claim  declared  invalid. 

Er  nest_H  Jgbee_et_a  1_- (0  n_  Recon  sjd  era  tjonj , 7 9 IB  LA 

380  (Mar.  27,  19847”  “ 


The  Department  does  not  have  jurisdiction  to 
consider  the  relative  superiority  of  the  possessory 
rights  of  rival  mineral  claimants  to  the  same  ground. 

A final  decision  by  a court  of  competent  jurisdiction 
resolves  all  questions  regarding  such  conflicting  rights- 

Har ve^_ A_._C  1 J f t on , 80  I ELA  96  (Apr.  3,  1984) 


Federal  law  requires  that  mining  locations  be  made 
in  good  faith  for  the  purpose  of  mining,  processing,  or 
prospecting  for  valuable  minerals.  Title  tc  mineral 
lands  cannot  be  acquired  by  occupancy  unless  for  the 
prime  purpose  of  mining  and  extracting  minerals.  Even 
if  a discovery  could  be  shown  to  exist,  proof  cf  tad 
faith  can  invalidate  a claim,  since  in  such  a situa- 
tion the  mineral  values  are  incidental  to  the  purpose 
for  which  the  land  is  claimed. 

Unit ed_States  y..  Jon  Zimmeys,  Claire_Kelly,  81  IBLA 
41  (May  17,  1884) 


POWERSITE  LANDS 

Lands  withdrawn  for  a powersite  reservation,  with 
certain  exceptions,  are  open  to  entry  for  location  and 
patent  of  mining  claims  with  a reservation  of  power 
rights  in  the  lands  to  the  United  States  subject  to 
the  Mining  Claims  Rights  Restoration  Act.  Where  the 
BLM  decision  declaring  mining  claims  null  and  void  did 
not  consider  the  effect  of  this  Act  cn  the  withdrawal, 
the  decision  will  be  set  aside  and  remanded  fer  appro- 
priate action. 

LaMr_£_Qh£istine_Bgrnett,  78  IBLA  349  (Jan.  25,  1984) 


A mining  claim  located  prior  to  Aug.  11,  1955,  on 
lands  withdrawn  for  a power  project  is  null  and  void 
ab  initio.  The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  $ 621 
(1976),  did  not  give  life  to  void  claims  which  had  been 
located  on  withdrawn  lands  prior  to  the  date  of  the  Act. 

Ji_Wi_Rober tsx_Je a n_ Roberts,  79  IBLA  279  (Mar.  16,  1984) 


Under  the  Mining  Claims  Rights  Restoration  Act  of 
1955  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a mining  claim  located  cn  land  withdrawn  fer 
power  development  cr  powersite  where  unrestricted 
placer  raining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  lard  for  recreation  cr 
other  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.  The  Secretary  may  permit  either  unrestricted 
placer  raining  or  none  at  all.  The  only  condition  which 
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ha  aay  impose  on  permission  to  nine  is  that  after 
placer  aining  the  locator  must  restore  the  surface  of 
the  claim  to  its  condition  immediately  prior  to  mining 
operations. 

United_States-vx_Rofee£i_gi_Eians,  82  IBLA  155 
(July  31,  1984) 
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faith  can  invalidate  a claim,  since  in  such  a situa- 
tion the  mineral  values  are  incidental  to  the  purpose 
for  which  the  land  is  claimed. 

2nitsi_States_ii_aon_iimme£S4._Claire_Kelli#  81  IBLA 
41  (Hay  17,  1984) 


* 


RECORDATION 

Where  a patent  has  been  issued  for  the  lands  on 
which  a claim  is  situated  it  is  proper  for  BLH  to 
refuse  recordation  of  the  claim,  since  it  has  no  juris- 
diction over  the  claia. 

Hesri_ai_Hal^ethx_Sr.x_Bgtt2_Ai_Hadspeth,  78  IBLA  235 
(Jan.  9,  1984) 


For  purposes  of  recordation  under  sec.  314  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

90  Stat.  2744,  2769,  43  O.S.C.  § 17*4  (1976),  the 
filing  of  notices  of  location,  evidencing  a date  of 
location  subsequent  to  the  time  at  which  mining  claim 
location  notices  for  the  same  land  were  declared  null 
and  void  ab  initio,  together  with  such  other  informa- 
tion required  by  the  applicable  regulations,  consti- 
tutes compliance  with  the  recording  requirements  of 
the  Act. 


S§orge_Schultz_et_al.,  81  IBLA  29  (Bay  17,  1984) 


RELOCATION 


A relocator  has  no  rights  by  relation  to  the  date 
and  priority  of  the  title  which  he  has  destroyed  by  his 
relocation. 


3eQLI_l^_Ha3sEeth<__Srtl._2etty_A.^  Hudspeth,  78  IBLA  235 
(Jan.  9,  1984) 


SORFACE  OSES 

A decision  approving  a bond  filed  by  a locator  of 
mining  claims  for  reserved  minerals  on  land  patented 
under  the  Stock-Raising  Homestead  Act  will  be  affirmed 
in  the  absence  of  a showing  that  the  amount  of  the 
bond  is  inadequate  to  cover  damage  to  crops,  improve- 
ments, and  the  value  of  the  land  for  grazing  purposes. 

B2bert_Hi_Hichael_et_ux. , 79  IBLA  255  (Bar.  5,  1984) 


A locator  whose  discovery  is  on  lands  open  to 
location  may  extend  the  end  lines  and  side  lines  of  a 
lode  mining  claim  across  patented  or  withdrawn  lands  to 
define  extralateral  rights  to  lodes  or  veins  apexing 
within  that  portion  of  the  claia  subject  tc  location. 
This  principle  permits  development  of  unappropriated 
mineral  in  irregular  parcels  of  lands  in  compliance 
with  the  statutory  requirements  for  parallel  end  lines. 

h2QZ_2Uskiewic2,  79  IBLA  267  (Bar.  7,  1984) 


Under  the  Mining  Claims  Rights  Restoration  Act  of 
1955  it  is  proper  to  prohibit  all  placer  aining  opera- 
tions on  a aining  claim  located  on  land  withdrawn  for 
power  development  or  powersite  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  land  for  recreation  cr 
other  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.  The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.  The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  after 
placer  aining  the  locator  must  restore  the  surface  cf 
the  claim  to  its  condition  immediately  prior  to  mining 
operations. 

United  States  v.  Robert  R.  Evans.  82  IBLA  155 
(July  31,  1984) 


TITLE 

The  Department  does  not  have  jurisdiction  to 
consider  the  relative  superiority  of  the  possessory 
rights  of  rival  mineral  claimants  to  the  same  ground. 

A final  decision  by  a court  of  competent  jurisdiction 
resolves  all  questions  regarding  such  conflicting  rights. 

Aa_C 1 i f t o n , 80  IBLA  96  (Apr.  3,  1984) 


A perfected  but  unpatented  mining  claim  is 
property  in  the  fullest  sense  of  the  word,  and  its 
ownership,  transfer,  and  use  are  governed  by  well- 
defined  code  or  codes  of  law,  and  are  recognized  by 
states  and  the  Federal  Government. 

C^lif  or nia_ Por tl^nd_£emerit_Corpi » 8 3 IBLA  11 
(Sept.  18,  1984) 


TUNNEL  SITES 

The  Act  of  July  25,  1866,  14  Stat-  242,  which 
granted  a right-of-way  for  construction  of  a tunnel  and 
a right  to  purchase  lodes  within  2,000  feet  from  the 
tunnel  discovered  by  constructing  the  tunnel,  did  not 
segregate  the  surface  of  the  land  from  mineral  loca- 
tion. A Bureau  of  Land  Management  decision  declaring 
a lode  aining  claim  located  within  2,000  feet  of  the 
tunnel  right-of-way  null  and  void  ab  initio  will  be 
reversed. 

Comstock  Tungel  6.  praipage  Co.. * _S.utro_  Tunngl  Co,, 

79  IBLA  237  (Mar.  1,  1984) 


Federal  law  requires  that  mining  locations  be  made 
in  good  faith  for  the  purpose  of  mining,  processing,  or 
prospecting  for  valuable  minerals.  Title  to  mineral 
lands  cannot  be  acquired  by  occupancy  unless  for  the 
prime  purpose  of  mining  and  extracting  minerals.  Even 
if  a discovery  could  be  shown  to  exist,  proof  of  bad 


The  Act  of  July  25,  1865,  14  Stat.  242,  which 
granted  a right-of-way  for  construction  of  a tunnel 
and  a right  to  purchase  lodes  within  2, COO  feet  from 
each  side  of  the  tunnel  discovered  by  constructing  the 
tunnel,  did  not  segregate  the  surface  of  the  land  from 
mineral  location.  A Bureau  of  Land  Management  decisicn 
declaring  a lode  mining  claim  located  within  2,CCC  feet 
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SI3ING_GLAIH S--Con tinued 


3I3IHG_£LAinS — Continued 


TUNNEL  SITES--Continued 


WITHDRAWN  LAND- -Con tinned 


of  the  tunnel  right-of-way  null  and  void  ab  initio  will 
be  reversed. 

•lack. Ei.Cariing ton,  81  TBL A 279  (June  12,  1984) 


A validly  located  and  maintained  tunnel-site  claim 
vests  a right  in  the  claimant  to  subsequently  locate  a 
mining  claim  based  upon  a discovery  by  the  tunnel-site 
claimant  in  the  course  of  driving  the  tunnel.  The  date 
of  location  of  the  mining  claim  so  located  will  relate 
back  to  the  date  of  location  of  the  tunnel  site. 

The  Department,  which  is  entrusted  with  the 
administration  of  the  public  lands,  is  authorized  to 
determine,  for  its  own  purposes,  the  validity  of 
tunnel-site  claims  in  the  same  way  it  determines  the 
validity  of  lode  or  placer  claims.  The  Department  may 
make  a factual  determination  that  the  claimant  has  or 
has  not  located  the  tunnel-site  claim  in  the  manner 
required  by  the  statute.  Since  this  determination  is 
one  of  fact,  it  can  be  considered  in  a mining  contest, 
if  the  issue  is  properly  presented. 

The  provisions  of  30  U.S.C.  § 27  (1982)  provide 
that  a person  who  locates  a tunnel-site  claim  roust  mark 
the  claim  from  the  portal  of  the  tunnel.  Therefore, 
the  location  of  a tunnel-site  claim  without  the  pre- 
requisite commencement  of  a tunnel  will  not  be  in 
compliance  with  the  spirit  or  intent  of  the  statute, 
resulting  in  the  claim  being  void  unless  and  until 
there  is  actual  commencement  of  the  tunnel.  If  the 
facts  disclose  that  a tunnel-site  location  was  made 
using  a portal  of  an  adit  not  driven  for  the  purpose 
of  establishing  the  tunnelsite  claim,  the  tunnel  site 
will  be  considered  to  be  null  and  void  unless  there 
is  a showing  that  this  adit  had  been  extended  with  the 
intent  of  using  the  adit  as  a part  of  a tunnel  contem- 
plated under  the  statutory  provision. 

U n^t ed_S ta t es_y Albert  F ..Parker  et  al.  , 82  IBLA  344 
Tsept.  127~T  984)"  “ 91  I.t.  271 


WITHDRAWN  LAND 

A placer  mining  claim  located  for  gold  on  land 
previously  withdrawn  from  appropriation  under  the 
mining  laws  relating  to  metalliferous  minerals  by 
Public  Land  Order  No.  4522,  dated  Sept.  13,  1968,  is 
null  and  void  ab  initio. 

Charles.Hi.Phillips,  78  IBLA  320  (Jan.  24,  1984) 


A mining  claim  located  at  a time  the  land  is  with- 
drawn from  appropriation  by  the  Act  of  Hay  29,  1928,  is 
null  and  void  ab  initio.  It  is  immaterial  whether 
future  revocation  of  the  withdrawal  is  being  considered. 

Samuel_P -_Speerstr a , 78  IBLA  343  (Jan.  24,  1984) 


Lands  withdrawn  for  a powersite  reservation,  with 
certain  exceptions,  are  open  to  entry  for  location  and 
patent  of  mining  claims  with  a reservation  of  power 
rights  in  the  lands  to  the  United  States  subject  to 
the  Hining  Claims  Rights  Restoration  Act.  Where  the 
BLH  decision  declaring  mining  claims  null  and  void  did 
not  consider  the  effect  of  this  Act  on  the  withdrawal, 
the  decision  will  be  set  aside  and  remanded  for  appro- 
priate action. 

l-Slllistine.Burnett , 78  IBLA  349  (Jan.  25,  1984) 


Lands  segregated  on  the  public  records  by  a 
Recreational  and  Public  Purposes  lease  are  not  avail- 
able for  the  location  of  mining  claims,  but  a claimant 
may  establish  the  exterior  boundaries  of  a lode  claim 
on  land  under  a Recreation  and  Public  Purposes  lease, 
with  the  permission  of  the  lessee,  for  the  purpose  of 
making  end  lines  parallel  so  as  to  obtain  extralateral 
rights  to  a vein  or  lode  discovered  cn  lands  available 
for  location. 

Where  a lode  mining  claim  is  located  partially  cn 
patented  or  withdrawn  land,  such  a claim  is  not  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.  While  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 
or  adjacent  to  that  land  which  is  closed  to  mineral 
entry. 

San t a_ Fe_ Mi rujjg I ncx » 79  IBLA  48  (Feb.  9,  1984) 


A mining  claim  whose  discovery  is  located  on  land 
segregated  and  closed  to  mineral  entry  by  notation  of 
receipt  of  an  application  for  withdrawal  is  properly 
declared  null  and  void  ab  initio. 


N&lil2B_pnt£gn_]jansen,  79  IBLA  214  (Feb.  28,  1984) 
Lloid.J rjech^m , 81  IBLA  239  (June  6,  1984) 


The  Act  of  July  25,  1866,  14  Stat.  242,  which 
granted  a right-of-way  for  construction  of  a tunnel  and 
a right  to  purchase  lodes  within  2,000  feet  from  the 
tunnel  discovered  by  constructing  the  tunnel,  did  net 
segregate  the  surface  of  the  land  fro*  mineral  loca- 
tion. A Bureau  of  Land  Management  decision  declaring 
a lode  mining  claim  located  within  2,000  feet  of  the 
tunnel  right-of-way  null  and  void  ab  initio  will  be 
reversed. 


Where  a lode  mining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a claim  is  not  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.  While  the  claim  may  not  afford  the  claim-  -c 

ant  any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 
or  adjacent  to  that  land  which  is  closed  to  mineral  ^ 

entry. 

£Qtstock_Tu]3nel_6_Erainage_Cos_^_Sutro_Tunnel  CoA , 

79  IBLA  237  (Har.  1,  1984)" 


A locator  may  not  locate  a claim  with  a discovery 
on  patented  or  withdrawn  lands  because  such  lands  are 
not  open  to  the  operation  of  the  mining  laws.  In  such 
cases  the  claim  is  void  ab  initio. 

A locator  whose  discovery  is  on  lands  open  to 
location  may  extend  the  end  lines  and  side  lines  of  a 
lode  mining  claim  across  patented  or  withdrawn  lands  to 
define  extralateral  rights  to  lodes  or  veins  apexing 
within  that  portion  of  the  claim  subject  to  location. 
This  principle  permits  development  of  unappropriated 
mineral  in  irregular  parcels  of  lands  in  compliance 
with  the  statutory  requirements  for  parallel  end  lines. 

&nthOQy_Juskiewicz,  79  IBLA  267  (Mar.  7,  1984) 
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MINI NS_2LAT MS- -Con  tinned 

WITHDRAWN  L AND--Cont inued 

A mining  claim  located  prior  to  Aug.  11,  1955,  on 
lands  withdrawn  for  a power  pro-ject.  is  null  and  void 
ab  initio.  The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  $ 621 
(1976)  , did  not  give  life  to  void  claims  which  had  been 
located  on  withdrawn  lands  prior  to  the  date  of  the  Act. 

Ji_W^_Rober  t sx_Jean_Rober  ts , 79  IB  LA  279  (Mar.  16,  1984) 


Publication  of  tha  notice  of  a withdrawal  appli- 
cation in  the  Federal  blister  segregates  the  lands 
described  in  the  application  from  settlement,  sale, 
location,  or  entry  under  the  general  land  laws, 
including  the  mining  laws,  to  the  extent  specified  in 
the  notice. 

A placer  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  publication  of  notice  of  an 
application  for  withdrawal  of  the  land  in  the  Federal 
5§3ister  is  properly  declared  null  and  void  ab  initio. 

In  the  absence  of  specific  evidence  that  a mining 
claim  location  notice  dated  subsequent  to  the  date  of 
withdrawal  of  the  land  upon  which  the  claim  was 
located  was  intended  to  be  an  amendment,  rather  than  a 
relocation,  of  a claim  located  prior  to  the  withdrawal, 
a mining  claimant  cannot  relate  the  date  of  a location 
to  an  earlier  location  and  thus  validate  a claim  which 
would  otherwise  be  considered  null  and  void  ab  initio. 

7ohn_C._Neil 1,  80  IBLA  39  (Mar.  28,  19R4) 


A mining  claim  located  upon  lands  withdrawn  from 
mineral  entry  by  a Secretarial  order  for  the  benefit  of 
the  Mission  Indians  is  properly  declared  null  and  void 
ab  initio. 

Robert_Ei_Dawsonx_Kenneth_Ei_Dawson , 80  IBLA  99  (Apr.  3, 
1984)” 


Mining  claims  located  on  lands  that  are  withdrawn 
from  location  are  null  and  void  ab  initio. 

80  IBLA  3 96  (May  14, 

1984) 


A mining  claim  wholly  located  on  land  which  has 
been  segregated  from  mineral  location  by  the  filing 
of  a state  school  land  indemnity  selection  application 
is  properly  declared  null  and  void  ab  initio. 

A moco_M i ner a ls_Coi , 81  IBLA  23  (May  15,  1984) 


Mining  claims  located  for  trace  minerals  on  land 
previously  withdrawn  from  mineral  entry  by  Exec. 

Order  No.  5327,  as  to  nonmeta 11 if erous  minerals,  and 
Public  Land  Order  No.  4522,  as  to  metalliferous 
minerals,  are  properly  declared  null  and  void  ab 
initio. 

£in ar a l_Li f e_C2l£a.,  81  IBLA  103  (May  30,  1984) 


Where  lands  have  been  withdrawn  from  mineral 
entry,  any  mining  location  on  such  land  which  is  not 
then  supported  by  a discovery  of  a valuable  mineral 
deposit  must  be  deemed  invalid,  even  if  such  a dis- 
covery is  made  at  a later  date. 


MNINQ.CLAIMS — Continued 
WITHDRAWN  LAND — Continued 

The  Act  of  July  25,  1866,  14  Stat.  242,  which 
granted  a right-of-way  for  construction  of  a tunnel 
and  a right  to  purchase  lodes  within  2,000  feet  from 
each  side  of  the  tunnel  discovered  by  constructing  the 
tunnel,  did  not  segregate  the  surface  of  the  land  from 
mineral  location.  A Eureau  of  Land  Management  decision 
declaring  a lcde  mining  claim  located  within  2,000  feet 
of  the  tunnel  right-of-way  null  and  void  ab  initio  will 
be  reversed. 

‘IlSlS-E.  .Carrington,  81  TBLA  279  (June  12,  1984) 


Where  a lode  mining  claim  is  located  partially  on 
withdrawn  lands,  such  a claim  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 
While  the  claim  may  net.  afford  the  claimant  any  rights 
whatever  in  the  withdrawn  lands  into  which  the  claim  is 
partially  projected,  the  configuration  of  such  a claim 
might,  in  the  proper  circumstances,  invest  the  claimant 
with  extralateral  rights  in  other  land  beyond  or  adja- 
cent to  that  land  which  is  closed  to  mineral  entry. 

Marvin_F._Johnston , 81  IPLA  295  (June  12,  1984) 


Mining  claims  located  on  land  previously  withdrawn 
from  mineral  entry  by  a Secretarial  order  of  Dec.  14, 
1904,  pursuant  to  sec.  3 of  the  Act  of  June  17,  1902, 
are  properly  declared  null  and  void  ab  initio.  There- 
fore, no  property  rights  are  created.  It  is  immaterial 
whether  the  lands  are  or  have  been  used  for  the  purpose 
for  which  they  were  withdrawn. 

M22L§I'_Qw§Ils , 81  IPLA  402  (June  29,  1984) 


Where  a lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 

A locator  whose  discovery  is  on  lands  open  to  location 
may  extend  the  end  lines  and  side  lines  of  his  claim 
across  withdrawn  cr  patented  land  to  define  the  extra- 
lateral rights  to  lodes  or  veins  which  apex  within  the 
claim. 

Weste£n_$yclearx_Incx,  82  IBLA  67  (July  12,  1984) 


uININa_CL£IMS_RI3HTS_REST0R&TI0N_ACT 

Lands  withdrawn  for  a powersite  reservation,  with 
certain  exceptions,  are  open  to  entry  for  location  and 
patent  of  mining  claims  with  a reservation  of  power 
rights  in  the  lands  to  the  United  States  subject  to 
the  Mining  Claims  Rights  Restoration  Act.  Where  the 
BLM  decision  declaring  mining  claims  null  and  void  did 
not  consider  the  effect  of  this  Act  on  the  withdrawal, 
the  decision  will  be  set  aside  and  remanded  for  appro- 
priate action. 

Lam^£_F_ghr is tine_ Burnett,  78  IBLA  349  (Jan.  25,  1984) 


A mining  claim  located  prior  to  Aug.  11,  1955,  on 
lands  withdrawn  for  a power  project  is  null  and  void 
ab  initio-  The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  § 621 
(1976),  did  not  give  life  to  void  claims  which  had  been 
located  on  withdrawn  lands  prior  to  the  date  of  the  Act. 

Jx_WA_Rober tsx_Jean_ Roberts,  79  IPLA  279  (Mar.  16,  1984) 


Uniked_States_v2__Jaaet_Bx_C2EEle_et_alx,  81  IBLA  109 
7m  ay  ~3 !) , 1984)“ 
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5111!  I NG_CLA  I MS_R  IGHTS_R  ESTOR  AT£ON  _ — Continued 

Under  the  Mining  Claims  Rights  Restoration  Act  of 
1955  it  is  proper  to  prohibit  all  placer  mining  opera- 
tions on  a mining  claim  located  on  land  withdrawn  for 
power  development  or  powersite  where  unrestricted 
placer  mining  on  such  land  would  result  in  substantial 
interference  with  the  use  of  the  land  for  recreation  or 
other  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  land 
withdrawn  or  reserved  for  power  development  or  power- 
sites.  The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.  The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  after 
placer  mining  the  locator  must  restore  the  surface  of 
the  claim  to  its  condition  immediately  prior  to  mining 
operations. 

nnit§d_Sta te5_y_;__Rober t_R_._ Evans , 82  IBL A 155 
Tjuly  31,  1984) 


M1I2ML_EN  VIR0NMENTAL_P0LICY_ACT_0F_196  9 

GENERALLY 

BLM  may  deviate  from  provisions  contained  in  an 
environmental  impact  statement  with  respect  to  regen- 
eration cutting  in  a planned  timber  sale  where  the 
deviation  is  not  so  significant  as  to  require  prepara- 
tion of  a supplemental  environmental  impact  statement. 

BLM  may  properly  proceed  with  a proposed  timber 
sale  where  the  environmental  assessment  of  the  sale 
considered  all  relevant  factors,  including  the  impact 
of  road  construction  on  soil  erosion,  wildlife  and  rec- 
reational resources. 

I n_re_Ba ld_Point_Tim^er_Sale , 80  IBLA  304  (May  4,  1984) 


ENVIRONMENTAL  STATEMENTS 

Protest  to  a decision  to  implement  a management 
and/or  control  program  for  black-tailed  prairie  dogs 
is  properly  denied  where  the  decision  is  based  on  an 
environmental  assessment  which  reflects  an  evaluation 
of  the  environmental  impacts  sufficient  tc  support  an 
informed  judgment. 

Defenders  of  Wildlife.  79  IBLA  62  (Feb.  13,  1984) 


The  National  Environmental  Policy  Act  of  1969, 

42  U.S.C.  § 4332  (2)  (C)  (1976),  requires  preparation  of 

an  environmental  impact  statement  whenever  a proposed 
major  Federal  action  will  significantly  affect  the 
quality  of  the  human  environment. 

The  test  for  determining  the  extent  to  which  treat- 
ment of  a subject  in  an  environmental  impact  statement 
for  a multistage  project  may  be  deferred  depends  cn  two 
factors:  (1)  whether  obtaining  more  detailed  useful 

information  is  "meaningfully  possible"  at  the  time  when 
the  environmental  impact  statement  for  an  earlier  stage 
is  prepared,  and  (2)  how  important  it  is  to  have  the 
additional  information  at  an  earlier  stage  in  determin- 
ing whether  or  not  to  proceed  with  the  project. 

Where  a multistage  project  can  be  modified  or 
changed  in  the  future  to  minimize  or  eliminate  environ- 
mental hazards  disclosed  as  a result  of  information  not 
presently  available,  and  where  the  Government  reserves 
the  power  to  make  such  modification  or  change  there- 
after, deferment  of  analysis  of  that  unavailable 
information  does  not  violate  the  National  Environmental 
Policy  Act. 


NATIONAL  ENVIRONMENTAL  PQLIC?.  frCy  QF  19$9 — Continued 

ENVIRONMENTAL  STATEMENTS--Con tinued 

When  a proposed  action  is  a critical  agency  deci- 
sion which  will  result  in  irreversible  and  irretriev- 
able commitments  of  resources  to  an  action  which  will 
produce  a significant  impact  on  the  environment,  an 
environmental  impact  statement  is  required. 

Sierra  Club,  The  Mono  Lake  Committee.  79  IBLA  240 
(Mar.  1,  19847 

# 


Analysis  of  the  environmental  impact  of  a proposed 
prospecting  plan  under  a hardrock  mineral  prospecting 
permit  issued  pursuant  to  16  U.S.C.  § 520  (1976), 
should  properly  consider  the  potential  cumulative 
impact  of  increased  vehicular  traffic  on  an  access 
road  due  to  prospecting  activity  under  the  permit  and 
related  activity  on  adjacent  mining  claims. 

A finding  that  a proposed  action  will  not  have  a 
significant  impact  on  the  environment,  and  that  hence 
no  environmental  impact  statement  is  required,  will  bo 
affirmed  on  appeal  where  the  record  establishes  that  a 
hard  look  has  been  taken  at  environmental  problems, 
that  relevant  areas  of  environmental  concern  have  been 
identified,  and  the  determination  is  the  reasonable 
result  of  the  environmental  analysis. 

John  A.  Neiedly,  Cogtragosta  Youth  Ass^n,  80  I EL  A 14 
(Mar.  28,  1984) 


A determination  that  a proposed  action  will  not 
have  a significant  impact  on  the  environment  will  be 
affirmed  cn  appeal  where  the  record  establishes 
environmental  problems  have  been  considered,  relevant 
areas  of  environmental  concern  have  been  identified, 
and  the  determination  is  reasonable. 

IItah_Wilderness_Ass:n,  80  IBLA  64  (Mar.  30,  1984) 

91  I.D.  165 


Where  application  is  made  for  suspension  of 
unitized  oil  and  gas  leases  in  order  to  preserve  them 
from  expiration  pending  approval  of  an  application  for 
permission  tc  drill,  and  where  the  suspension  is 
granted  at  the  discretion  of  the  authorized  officer  cn 
condition  that  permission  to  drill  may  be  denied  upcn  a 
finding  that  drilling  operations  would  result  in 
unacceptable  impacts  on  the  wilderness  characteristics 
cf  the  area,  an  environmental  impact  statement  on  the 
effects  of  such  drilling  which  fails  to  consider  the 
alternative  cf  refusing  permission  to  drill  is  an 
inadequate  basis  for  a decision  to  permit  drilling. 

5i§Iia_Club_et_§l._J0n_Judicial_Remandl,  80  IBLA  251 
(May  2,  1984) 


An  agency  has  a continuing  duty  to  gather  and 
evaluate  data  pertinent  to  the  environmental  impacts 
of  a Federal  action  after  release  of  an  environmental 
impact  statement  (EIS)  in  connection  with  the  action. 

A supplemental  EIS  may  not  be  required  where  some 
deviation  from  the  action  outlined  in  the  EIS  is  pro- 
posed, the  change  is  supported  on  a rational  basis  cf 
record,  and  the  adverse  impact  wculd  be  reduced  as  a 
result  of  the  change. 

In_re_Thompson_Creek_Timber_Sale , 81  IBLA  242  (June  7, 

1984) 
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* iILQH  ik_E  N V IRON  H E UiL-MLIC  X_A  C X_QF  _15&  i - -Continued 
ENVIRONMENTAL  STATEMENTS— Continued 

Where  an  administrat ive  decision  is  made  that  a 
proposed  action  is  not  a major  Federal  action  which 
will  significantly  affect  the  quality  of  the  human 
environment,  so  that  an  environmental  impact  statement 
need  not  be  filed,  that  decision  will  be  affirmed  on 
review  if  it  appears  to  be  the  reasonable  conclusion 
of  a proper  and  sufficient  environmental  analysis  com- 
piled according  to  established  procedures  and  it  was 
made  by  an  authorized  officer,  in  good  faith,  based 
upon  such  record- 

Uflitgi_sta tes_2i_Albert_2i_Husaan_e£_ali,  81  IBLA  271 
(Jane  8,  1784) 


A decision  to  implement  a vegetative  management 
program  with  herbicide  spraying  will  be  reversed  where 
it  is  based  on  an  environmental  assessment  which  fails 
to  include  a "worst  case"  evaluation  of  the  environ- 
mental impacts  of  the  proposed  program,  and  where  the 
record  fails  to  document  effects  upon  the  environment 
of  the  proposed  spraying  program. 

Saye_Our_ecoSys temsx_Xnci , 81  TELA  326  (June  19,  1984) 


A decision  to  utilize  the  herbicide  2,4-D  in  a 
vegetation  management  program  will  be  vacated  where  it 
is  based  on  an  environmental  assessment  which  lacks 
a worst  case  analysis  and  the  record  discloses  uncer- 
tainty as  to  the  effect  of  the  herbicide  on  the  human 
environment . 

Si3rra_2labA_Grand_Ca.nyon_Ch§pter<._irizoaa,  81  TBLA 
352  (June  25,  1984) 


A decision  to  utilize  herbicides  including  2,4-D 
in  a vegetation  management  program  will  be  vacated 
where  it  is  based  on  an  environmental  assessment  which 
lacks  a worst  case  analysis  and  the  record  discloses 
uncertainty  regarding  the  effect  of  the  herbicides  on 
the  human  environment. 

Although  a worst  case  analysis  may  be  performed 
in  the  context  of  an  environmental  assessment  prepared 
to  supplement  a programmatic  environmental  impact 
statement,  the  environmental  assessment  becomes  the 
functional  equivalent  of  an  environmental  impact' 
statement  and  the  minimum  45-day  comment  period  for  a 
draft  environmental  impact  statement  is  applicable. 

AE2i§3ate_Citizens_0i>Eosed_to_Toxi£_S2ri2s_lAC0Tsi.A 

Southerfl_Oiegou_Qitizens_£gaiast_2oxic_Sprays_lS(2CATSL, 
81  IBLA  398  (June  29,  1984) 


Denial  of  a protest  of  a determination  to  proceed 
with  a private  exchange  will  be  vacated  and  the  case 
remanded  where  the  record  fails  to  reflect  an  evalua- 
tion of  the  environmental  impacts  sufficient  to  support 
an  informed  judgment. 

Where  the  record  shows  that  missing  information 
is  material  to  an  agency  decision  on  a private  land 
exchange,  it  must  be  gathered  and  included  in  an  envi- 
ronmental assessment.  Only  where  the  costs  of  obtain- 
ing the  information  are  exorbitant  or  the  means  of 
obtaining  it  are  beyond  the  state  of  the  art  must  the 
agency  weigh  the  need  for  the  action  against  the  risk 
and  severity  of  possible  adverse  impacts  of  proceeding 
in  the  face  of  uncertainty.  And  only  in  the  case  of  a 
determination  to  proceed  in  the  face  of  uncertainty 
must  a worst  case  analysis  be  conducted  in  accordance 
with  40  CFR  1502.22. 


mi2flAL_EmRQHfl£NTAk_E0Lm_ACT_QZ_1269  — Continued 
ENVIRONMENTAL  STATEMENTS — Continued 

A finding  that  proposed  mining  operations  will 
not  have  a significant  impact  on  the  human  environment, 
and  that  hence  no  environmental  impact  statement  is 
required,  will  be  affirmed  on  appeal  where  the  record 
establishes  that  relevant  areas  of  environmental  con- 
cern have  been  identified,  particularly  the  effect  cf 
excessive  stream  turbidity  due  to  sediment  runoff  on 
fish  populations  and  habitat  and  local  water  use,  and 
the  determination  is  the  reasonable  result  of  the 
environmental  analysis  in  light  cf  proposed  measures  to 
minimize  the  environmental  impact. 

Eilliai-E^Tycker.et^l. , 82  IBLA  324  (Sept.  7,  1984) 


A management  plan  decision  for  the  Taquina  Head 
Outstanding  Natural  Area  implementing  actions  to  remove 
various  structures  and  develop  a visitors  center  and  to 
impose  restrictions  on  hang  gliding  will  be  affirmed  on 
appeal  where  the  decision  is  based  on  an  environmental 
assessment  which  reflects  an  evaluation  of  reasonable 
alternatives  and  is  sufficient  tc  support  an  informed 
judgment.  Such  a determination  may  not  be  overcome  by 
a mere  difference  of  opinion. 

2ES32!l_SJiores_Conser»atioB_2oalitiojii_Bruce_Waaah, 

83  IBLA  1 (Sept.  17,  1984) 


M2I2Sii_PABi(_,SER»ICE_!RE4S 

GENERALLY 

Bureau  of  Land  Management  properly  rejects 
combination  prospecting  permit/mineral  lease  applica- 
tions for  lands  within  the  Whiskeytown  Unit  of  the 
Whiskeyt own-Shasta-Tr inity  National  Recreation  Area 
that  are  not  open  to  mineral  leasing  under  43  CFR 
3566.2-2. 

Ste»e_£i_HaYierij£i_Behrle_Jei!ninasx_IJark_Jei!j)in3s, 

82  IBLA  339  (Sept.  12,  1984) 


LAND 

Miaing 

BLM  may  properly  declare  lode  mining  claims 
located  wholly  on  land  within  the  Lake  Mead  National 
Recreation  Area,  established  pursuant  to  the  Act  of 
Oct.  8,  1964,  16  U.S.C.  § 460n  (1982),  null  and  void 
ab  initio  because  such  land  is  implicitly  withdrawn 
from  mineral  entry. 

3aryin_|;i_  Johns  ton,  81  IBLA  295  (June  12,  1984) 


NAVAL_PETROL£OM_.RESERyES 

The  conclusion  that  the  Appropriations  Act  is 
independent  leasing  authority  is  not  an  implied 
repeal,  pro  tanto,  of  the  Mineral  Leasing  Act  of  1920 
because  the  Naval  Petroleum  Reserves  Production  Act 
of  1976  explicitly  precluded  the  operation  cf  the  KLA 
on  the  NPR-A,  and  the  Appropriations  Act  modified  that 
withdrawal  only  for  the  purpose  of  the  oil  and  gas 
leasing  program  authorized  in  the  Appropriations  Act. 

Authorization  for  Oil .and it Gas, Leasing  on  the  National 
Petroleum  Reserve— Alaska,  m-36940  (Oct.  15,  1981) 

91  I.D.  1 


Nat ional_Wildl ife_Federation,  82  IBLA  303  (Sept.  5 
1984) 


68 


NQII£E-- Continued 


9 


NAVIGABLB.HATERS 

Where  riparian  public  land  has  been  completely 
eroded  away  by  the  actions  of  a navigable  river,  title 
is  lost  to  the  United  States  and,  where  said  land  is 
subsequently  restored  through  accretion  by  the  contin- 
ued action  of  the  river,  title  belongs  to  the  riparian 
owner . 

]) a v id _ A A_Pr gv i n se  , 81  I BL A 148  (Hay  31,  1984) 


nquce 

GENERALLY 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

J a raes_Neil_£le t cher , 78  IBLA  330  (Jan.  24,  1984) 
Har£iet_C._Shaftel,  79  IBLA  228  (Feb.  29,  1984) 


When,  pursuant  to  43  CFR  3112.4-1,  BLH  sends  notice 
by  certified  mail  to  a simultaneous  oil  and  gas  applicant 
at  the  address  of  record  that  the  executed  lease  agree- 
ment and  rental  must  be  returned  to  BLH  within  30  days 
of  receipt,  and  the  notice  is  returned  to  BLH  marked 
"UNCLAIMED"  by  the  Postal  Service,  and  where  nondelivery 
did  not  occur  as  a result  of  negligence  of  the  Postal 
Service,  the  applicant  is  considered  to  have  been  served 
at  the  time  BLH  receives  the  returned,  undelivered 
certified  letter,  such  constructive  service  being 
equivalent  in  legal  effect  to  actual  service  of  the 
notice.  A tender  of  the  lease  agreement  by  the  applicant 
more  than  30  days  subsequent  to  the  date  of  constructive 
delivery  is  properly  rejected. 

Tgm_Hurd,  80  IBLA  107  (Apr.  3,  1984) 


With  respect  to  a known  party  claiming  a property 
interest  adversely  affected  by  a decision  to  issue 
conveyance  under  the  Alaska  Native  Claims  Settlement 
Act,  both  the  regulations  at  43  CFR  2650.7  and  the 
requirements  of  due  process  mandate  an  effort  to  serve 
notice  of  the  decision,  coupled  with  a 30-day  appeal 
period  from  date  of  service.  Where  such  a party  files 
a notice  of  appeal  within  30  days  of  service  of  the 
decision,  but  not  within  30  days  of  publication  of 
that  decision  in  the  federal  Register,  it  is  error  for 
the  Bureau  of  Land  Management  to  dismiss  the  appeal  as 
untimely . 

Goodgevs_£a£_Mining_£ox_et_alx,  81  IBLA  1 (Hay  14, 
1984) 


"Last  address  of  record."  For  the  purposes  of 
43  CFR  1810.2(b),  in  the  context  of  BLH's  processing 
of  a lease  application,  the  address  stated  on  the 
application  is  to  be  used  as  the  "last  address  of 
record"  unless  the  applicant  has  filed  written  notice 
of  a change  of  address  with  the  BLH  office  where  the 
application  was  filed. 

When  BLH  mails  a decision  to  a lease  applicant 
at  an  address  other  than  the  applicant’s  address  of 
record,  BLH  cannot  attribute  constructive  notice  of 
the  decision  to  the  applicant  under  the  provisions  of 
43  CFR  1810.2  (b)  . 

Victor_M._Onetx_Jr. , 81  IBLA  144  (May  31,  1984) 


GENERALLY — Continued 

Where  a competitive  oil  and  gas  lease  imposes 
additional  stipulations  without  prior  notice  to  the 
offeror,  the  offeror  may  accept  or  reject  the  lease 
containing  the  additional  stipulations.  The  imposi- 
tion of  additional  stipulations  without  notice  to  the 
offeror  defers  the  15-day  period  in  43  CFR  3132.5(e) 
until  the  offeror  has  notice  of  the  stipulations  to  be 
included  in  the  lease. 

Texac2_2*.SxAx_et_alx,  82  IBLA  61  (July  11,  1984)  * 

Shell_Qil_Cgx_et_alx,  83  IBLA  22  (Sept.  21,  1984) 


Where  the  record  in  a case  establishes  that  the 
person  authorized  by  a Native  group  to  act  as  its  agent 
had  actual  notice  of  a certificate  of  ineligibility  for 
such  group,  and  that  the  notice  of  appeal  was  net 
transmitted  within  30  days  of  such  notice,  the  notice 
of  appeal  must  be  dismissed.  The  timely  filing  of  a 
notice  of  appeal  is  jurisdictional,  and  the  Board  has 
no  authority  to  waive  a jurisdictional  requirement. 

Nabesna_liativg_CorEii_Inc._IOn_RecoBsideratioa).. 

83  IBLA  82  (Sept.  28,  1984) 


CONSTRUCTIVE  NOTICE 


With  respect  to  a known  party  claiming  a property 
interest  adversely  affected  by  a decision  to  issue 
conveyance  under  the  Alaska  Native  Claims  Settlement 
Act,  both  the  regulations  at  43  CFR  2650.7  and  the 
requirements  of  due  process  mandate  an  effort  to  serve 
notice  of  the  decision,  coupled  with  a 30-day  appeal 
period  from  date  of  service.  Where  such  a party  files 
1 notice  of  appeal  within  30  days  of  service  of  the 
decision,  but  not  within  30  days  of  publication  of 
that  decision  in  the  Federal  Register,  it  is  error  for 
the  Bureau  of  Land  Management  to  dismiss  the  appeal  as 
untimely. 

Goodaews_Bai_fli]iing_Cgx_et._alx,  81  IBLA  1 (Hay  14, 
1984) 


Where  BLM  mails  a notice  to  a first-drawn 
applicant  in  a simultaneous  oil  and  gas  lease  drawing 
requiring  the  applicant  to  submit  a lease  offer  and 
tender  the  first  year’s  rental  in  accordance  with 
43  CFR  3112.4-1  (a),  the  applicant  will  be  deemed  to 
have  received  the  notice  if  it  was  sent  to  the  appli- 
cant’s last  address  of  record,  regardless  of  whether  it 
was  in  fact  received  by  him.  However,  when  a letter  is 
returned  to  ELH  as  undeliverable,  BLH  should  examine 
the  case  record  to  see  if  it  contains  an  updated 
address.  If  an  updated  address  would  be  found  upon 
proper  examination,  the  notice  must  be  sent  to  the  new 
address  to  effect  service. 

Step]ie|i_£i_£it£hie,  81  IBLA  162  (Hay  31,  1984) 


01  L_  A ND_2  _A  S_i  E AS  ES 

GENERALLY 


Where  a junior  offeror  challenges  the  issuance 
of  a lease  to  a senior  offeror  on  the  basis  that  the 
senior  offer  improperly  included  320  acres  of  land  not 
available  for  noncompetitive  leasing  and  thereby 
asserts  that  the  lease  could  have  only  issued  for  less 
than  640  acres  of  land,  the  appeal  is  properly  rejected 
where  the  record  shows  that,  irrespective  of  the 
320  acres  in  question,  there  still  remained  640  acres 
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2LL_&ND_GiS_ItEiSES-- Continued 
GENERALLY — Continued 

of  other  public  land  within  the  lease  offer  as  required 
by  43  CFR  3110.1-3(a) . 

22hS_D._LaRuer  78  IBL A 239  (Jan-  10,  1984) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  offeror  to  accept  stipulations  reasonably 
designed  to  protect  environmental  and  other  land  use 
values  as  a condition  precedent  to  the  issuance  of  a 
lease  for  land  located  in  a national  forest.  Where  on 
appeal  an  offeror  registers  objections  concerning  such 
stipulations,  and  the  Forest  Service  subsequently  clar- 
ifies the  nature  of  the  stipulations  and  the  offeror 
raises  no  further  complaints,  the  imposition  of  the 
stipulation  will  be  upheld. 

2§I§s_ni_ChudnowA  Lauren t_ A ._Giesbert , 78  I EL  A 317 
(Jan.  24,  1984) 


43  CFR  3112.1-1  provides  that  all  lands  which  are 
not  within  a known  geological  structure  and  are  covered 
by  a lease  which  expires  by  operation  of  law  are  sub- 
ject to  leasing  only  in  accordance  with  43  CFR  Subpart 
3112. 

22e_Ni_Jg)inson,  78  IBLA  382  (Jan.  31,  1984) 


A protest  to  issuance  of  an  oil  and  gas  lease 
filed  after  the  lease  has  issued  is  not  timely.  Where, 
however,  the  "protest"  is  filed  by  an  individual  with 
subsidiary  priority  such  protest  shall  be  deemed  to  be 
an  appeal  from  the  rejection  of  the  protestant's  appli- 
cation or  offer  to  lease. 

Patricia_C._Alker,  79  IBLA  123  (Feb.  22,  1934) 


Departmental  regulation  43  CFR  3105.6  provides 
that  consolidat ion  of  leases  may  be  approved  if  it  is 
determined  that  there  is  sufficient  justification. 
Where  appellant  has  not  shown  that  consolidation  would 
be  beneficial  to  the  United  States  and  has  not  offered 
any  evidence  to  show  that  BLM  abused  its  discretion  in 
denying  the  consolidation,  the  denial  of  such  request 
will  be  affirmed. 

Congcg^_Inci#  80  IBLA  161  (Apr.  11,  1984)  91  T.D.  181 


Where  application  is  made  for  suspension  of 
unitized  oil  and  gas  leases  in  order  to  preserve  them 
from  expiration  pending  approval  of  an  application  for 
permission  to  drill,  and  where  the  suspension  is 
granted  at  the  discretion  of  the  authorized  officer  on 
condition  that  permission  to  drill  may  be  denied  upon  a 
finding  that  drilling  operations  would  result  in 
unacceptable  impacts  on  the  wilderness  characteristics 
of  the  area,  an  environmental  impact  statement  on  the 
effects  of  such  drilling  which  fails  to  consider  the 
alternative  of  refusing  permission  to  drill  is  an 
inadequate  basis  for  a decision  to  permit  drilling. 

Sierra  Club  et  al.  (On  Judicial  Remand) . 80  IBLA  251 
(May  2,  1984) 


Where  BLM  * s request  for  additional  information  may 
reasonably  be  interpreted  as  not  subject  to  a specific 
time  limit,  its  rejection  of  an  offer  for  failure  by 
the  offeror  to  submit  the  requested  materials  within 
30  days  must  be  reversed. 

Ii2_Eish_£artnershic,  82  IBLA  148  (July  30,  1984) 


QIL_&ND_G£S_LEASES- -Continued 
GENERALLY — Continued 

Departmental  regulation  43  CFR  3105.6  (1982) 
permits  consolidation  of  leases  in  the  interest  of 
conservation.  Where,  however,  some  leases  sought  by 
appellant  to  be  consolidated  were  located  in  a known 
geologic  structure,  and  some  were  not,  the  Bureau  of 
Land  Management  properly  denied  consolidation. 

Vukasgyich_£r illing_Cgi,  83  IBLA  9 (Sept.  18,  1984) 


ACQUIRED  LANDS  LEASES 

The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  aiefided,  30  U.S.C.  *§  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  to  the  issu- 
ance of  a lease  for  such  land.  Absent  such  consent, 
the  Department  of  the  Interior  is  without  authority  to 
issue  a lease. 

Zre3e£ick_LA_Smith,  78  IBLA  345  (Jan.  25,  1984) 


Where  an  acquired  lands  oil  and  gas  lease  offeror 
signs  an  offer  form  in  ink,  photocopies  exact  reproduc- 
tions of  the  offer  form,  including  the  signature,  with 
the  intent  that  the  photocopied  signature  be  his  signa- 
ture, and  submits  the  documents  as  the  offer,  that 
offer  fulfills  the  signature  requirement  of  43  CFR 
3111. 1-2  (a)  (1981),  and  it  is  improper  to  reject  that 

offer  because  the  photocopies  were  not  personally 
signed. 

Where  a noncompetitive  acquired  lands  oil  and  gas 
lease  offeror  submits  one  original  lease  offer  form 
together  with  six  copies  of  the  front  of  the  original 
form  and  six  copies  of  the  back  of  the  form,  the 
offeror  has  failed  to  comply  with  43  CFR  3111.1-2(a) 
(1981),  which  specifies  that  each  copy  must  be  an  exact 
reproduction  of  one  page  of  both  sides  of  the  official 
approved  one-page  form.  However,  failure  to  submit 
properly  reproduced  copies  of  the  form  is  a curable 
defect  under  43  CFR  3111.1-1  (e)  (4)  (1981). 

2a®§s_ix_Cam]:los_IIIx_Christine_Cx_£amtlos,  78  IBLA 
369  (Jan.  30,  1984) 


Where  oil  and  gas  deposits  in  lands  acquired  by 
the  United  States  and  devoted  to  use  for  military 
purposes  become  "surplus  property"  under  the  Federal 
Property  and  Administrative  Services  Act,  such  depos- 
its may  be  leased  only  under  the  provisions  of  that 
Act,  and  are  not  subject  tc  leasing  under  the  Mineral 
Leasing  Act  for  Acquired  Lands. 

2§iaId_A-_ Waters,  78  IBLA  387  (Jan.  31,  1984) 


The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended.  30  U.S.C.  §$  351-359  (1976),  requires 
that  the  consent  of  the  administrative  agency  having 
jurisdiction  over  acquired  land  described  in  a lease 
application  be  obtained  prior  to  the  issuance  of  a 
lease  for  such  land.  Absent  consent,  the  Department  of 
the  Interior  is  without  authority  to  issue  a lease. 
Where  an  offerer  seeks  to  lease  lands  under  the  juris- 
diction of  the  Department  of  the  Navy,  and  that  Depart- 
ment refuses  consent,  no  lease  may  issue. 

Union  Oil  Qo^  of  California.  Stephen  E.  Bubala.  79  IBLA 
86  (Feb.  16,  1984) 
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2Ik_fc£Q_S A S_L EASES- -Continued 

ACQUIRED  LANDS  LEASES--Cont inued 

Where  43  CFR  3101. 2- 3 (b)  (3)  (1982)  allowed  the 

use  of  tha  acquisition  tract  number  assigned  by  tha 
acquiring  agency  to  identify  land  sought  to  be  leased, 
an  acquired  lands  oil  and  gas  lease  offer  using  numbers 
assigned  by  the  acquiring  agency  and  accompanied  by  a 
map  on  which  the  location  of  individual  tracts  within 
the  administrative  unit  is  clearly  marked  and  labeled 
is  acceptable. 

kI2a_Et_S2uLLz«._Jrit_£a!il J)t_Beiird,  79  I BLA  117 
"(Feb.  22,  1 984) 


BLM  may,  in  its  discretion,  decline  to  issue  an 
oil  and  gas  lease,  pursuant  to  an  over-the-counter 
offer,  where  its  records  do  not  clearly  show  that  the 
title  to  the  oil  and  gas  is  in  the  United  States. 
Prior  to  such  action,  however,  BLN  should  afford  the 
offeror  an  opportunity  to  show  that  the  United  States 
does,  in  fact,  own  title  to  the  oil  and  gas  interests 
in  the  lands  sought  to  be  leased. 


0IL_ AN D_GAS_L EASES — Continued 
APPLICATIONS — Continued 
Generally — Cont inued 

An  oil  and  gas  lease  offer  is  properly  rejected 
under  provision  of  43  CFR  3111.1-1  (a)  where  the  offerer 
signs  only  two  copies  of  five  submitted  lease  offer 
forms . 

GiSn  R-_Cassarino,  78  TELA  242  (Jan.  10,  1984) 

91  I.D.  9 


An  offeror  for  a Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a lease  for  any  given 
tract.  Therefore,  BLN  can  properly  reject  a noncom- 
petitive lease  offer  where  the  lands  are  included  in 
a favorable  petroleum  geological  province,  which  is 
leaseable  only  through  competitive  bidding  pursuant 
to  the  Hineral  Leasing  Act  of  1920,  as  modified  by 
the  Alaska  National  Interest  Lands  Conservation  Act. 


Russel l_Hi_Green^_Jri,  81  IBL A 201  (June  1,  1984) 


Ei_Bi_ Joiner , 78  IBLA  323  (Jan.  24,  1984) 


BLN  may  properly  reject  an  over-the-counter 
noncompetitive  oil  and  gas  lease  offer  for  acquired 
military  lands  which  were  subject  to  a Secretarial 
moratorium  on  noncompetitive  oil  and  gas  leasing  at  the 
time  that  the  offer  was  filed,  even  where  the  Secretary 
has  thereafter  rescinded  the  moratorium,  but  has  pro- 
vided that  the  land  will  be  leased  under  the  simultane- 
ous oil  and  gas  leasing  system. 

Barrick^Exploratign^COi,  82  IBLA  172  (Aug.  7,  1984) 


ACREAGE  LIMITATIONS 

Under  30  U.S.C.  § 184(d)  (1982),  no  person,  asso- 

ciation, or  corporation  shall  take,  hold,  own,  or 
control  at  one  time  oil  and  gas  leases  or  interests 
therein  on  land  exceeding  246,080  acres  in  any  one 
State  other  than  Alaska.  Under  43  CFR  3101.1-5  (1981), 
acreage  applications  and  offers  for  oil  and  gas  leases 
were  included  in  calculating  the  total  holdings.  If  an 
offeror  filed  a group  of  applications,  any  one  of  which 
caused  him  to  exceed  the  acreage  limitatiens,  the 
entire  group  were  required  to  be  rejected  pursuant  to 
43  CFR  3101  .1-5  (c)  (3)  (ii)  (1981). 

Exceeding  the  maximum  acreage  limit  when  filing  an 
offer  to  lease  was  not  a minor  defect  which  was  subject 
to  cure. 


An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offer  is  deficient  in  the  first  year's  rental 
by  more  than  10  percent. 

Pursuant  to  43  CFR  3130.2-1,  rentals  are  net  prop- 
erly prorated  for  any  lands  in  which  the  United  States 
owns  an  undivided  fractional  interest,  but  shall  be 
payable  at  the  same  rate  as  provided  for  the  full 
acreage  in  such  lands. 

A noncompetitive  oil  and  gas  lease  offer  filed 
"over-the-counter"  is  properly  rejected  when  the 
accompanying  rental  payment  is  deficient  by  mere  than 
10  percent.  However,  in  appropriate  circumstances,  if 
the  balance  of  the  rental  is  paid  prior  to  rejection  by 
ELM  and  there  are  no  intervening  rights  of  third  par- 
ties, the  offer  may  be  reinstated  with  priority  from 
the  date  the  deficiency  is  corrected. 

Joe_jji_Jghnscn  f 78  IBLA  382  (Jan.  31,  1984) 


•# 

Under  43  CFR  3112.2-2  (c)  (1982),  BLM  properly  dis- 

qualifies simultaneous  oil  and  gas  lease  applications 
submitted  with  uncollectible  filing  fees  and  requires 
payment  of  the  debt  as  a condition  of  further  partici- 
pation in  the  simultaneous  leasing  program.  ^ 

Mar ce a nn_ Killian,  79  IBLA  105  (Feb-  17,  1984) 


Irvin_Wall  XOn_Reconsider at ion)_,  80  IBLA  339  (May  10, 
1 984) 


NFL  Partnership.  Main  Street  Federal  Energy  Co. , 
82  IBLA  75  Tduly  17,  1984) 


APPLICATIONS 

Generally 

A junior  over-the-counter  noncompetitive  oil  and 
gas  lease  offer  is  properly  rejected  where  the  lands 
have  been  leased  to  a senior  offeror  and  the  junior 
offeror  fails  to  provide  valid  reasons  why  the  senior 
offer  should  be  considered  defective. 

Uohri.Ui.LaRue,  78  IBLA  239  (Jan.  10,  1984) 


The  filing  of  an  appeal  from  rejection  of  a lease 
offer  or  application  preserves  the  viability  of  the 
offer  or  application  during  the  pendency  of  the  appeal. 
Thus,  if  it  can  be  shown  that  the  lease  improperly 
issued  to  another  party,  the  lease  is  properly  canceled 
and  may  be  awarded  to  the  appellant. 


Where  the  lessee  of  an  oil  and  gas  lease  fails  to 
pay  the  annual  rental,  the  lease  is  terminated.  Such 
termination,  however,  does  not  moot  an  unadjudicated 
appeal  challenging  the  issuance  of  the  lease  to  the 
lessee.  Appellant  is  entitled  to  an  adjudication  of 
her  appeal.  Upon  a determination  that  the  terminated 
lease  was  improperly  issued  to  the  lessee  in  the  first 
instance,  appellant  as  the  first-qualified  applicant 
may  be  awarded  the  lease. 


Where  an  issue  in  an  appeal  involving  a simul- 
taneous oil  and  gas  lease  application  is  the  existence 
or  nonexistence  of  an  agreement  between  the  lessee  as 
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priority  applicant  and  her  assignee  which  would  have 
resulted  in  a violation  of  43  CFR  3102.2-6 (a)  and  (b) , 
the  lessee  is  the  party  with  peculiar  leans  and  knowl- 
edge enabling  her  to  show  the  nonexistence  of  such 
agreement.  Failure  or  refusal  to  do  so  may  give  rise 
to  an  inference  that  the  lessee's  evidence  is  unfavor- 
able. 

£atricia_C._Alker,  79  IBLA  123  (Feb.  22,  1984) 


An  oil  and  gas  lease  offer  filed  for  lands 
embraced  in  a senior  offer  is  properly  rejected  when  a 
lease  issues  in  response  to  the  senior  offer. 

Gian_Ri_Cassari ng,  79  TBLA  138  (Feb.  22,  1984) 


"Prevents  automated  processing."  As  used  in 
43  CFR  3112.3(a)(2),  49  FR  2113  (Jan.  18,  1984),  an 
application  fora  is  prepared  in  a manner  that  "prevents 
automated  processing"  where  a mistake  or  omission  pre- 
vents the  computer  from  fully  completing  the  automated 
program.  An  application  containing  such  a deficiency 
is  properly  held  to  be  "unacceptable." 

Where  an  application  form  is  deemed  unacceptable 
under  the  automated  simultaneous  oil  and  gas  leasing 
system,  all  filing  fees  submitted  with  such  form  are 
returned,  after  assessment  of  a $75  processing  fee, 
even  if  the  deficiency  which  rendered  the  form 
unacceptable  is  not  discovered  until  after  selection  of 
successful  applications. 

An  application  is  properly  rejected  where  the 
applicant  has  failed  to  disclose  all  parties  in 
interest,  has  failed  to  identify  any  party  who  gave 
assistance  in  preparing  the  application,  has  interests 
in  another  filing  for  the  same  parcel,  has  failed  to 
disclose  all  individuals  in  an  association  or  partner- 
ship which  has  filed  an  application,  or  has  utilized 
the  address  of  a person  or  entity  in  the  business  of 
providing  assistance  for  the  filing  of  applications. 

An  application  is  also  properly  rejected  where  the 
application  is  signed  by  a person  other  than  the  appli- 
cant and  the  signatory  has  failed  to  disclose  the 
relationship  between  them.  Where  an  application  is 
properly  rejected,  the  Department  lacks  authority  to 
authorize  the  refund  of  any  filing  fees  tendered  with 
the  application. 

Where  a deficiency  on  an  application  form  filed  in 
the  automated  simultaneous  leasing  program  neither  pre- 
vents automated  processing  nor  involves  a failure  to 
provide  information  necessary  to  police  the  system  to 
prevent  fraud  or  abuse,  such  deficiency  shall  be  deemed 
de  minimis,  and  will  not  render  the  application  either 
unacceptable  or  rejectable. 

Rejection  of  an  application  to  lease  filed  under 
the  automated  simultaneous  system  necessarily  encom- 
passes retention  of  filing  fees  submitted  therewith. 
Where  an  application  to  lease  is  "rejected"  because 
of  a deficiency  on  the  application  form,  an  applicant 
must  either  appeal  or  seek  a return  of  any  filing  fees 
within  30  days  of  rejection.  Where  an  applicant  fails 
to  do  either,  he  will  be  tarred  from  subsequently  seek- 
ing a return  of  filing  fees  on  the  grounds  that  the 
deficiency  should  properly  have  been  treated  as  render- 
ing the  application  "unacceptable." 

§ha w_Resgurcesx_£nc. , 79  IBLA  153  (Feb-  24,  1984) 
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Under  30  O.S.C.  § 226(b)  (Supp.  V 1981),  lands 
within  the  known  geological  structure  of  a producing 
oil  or  gas  field  may  be  leased  only  by  competitive 
bidding.  Where  lands  are  determined  to  be  within  such 
a structure  prior  to  issuance  of  a lease,  a noncompeti- 
tive lease  offer  for  such  lands  must  be  rejected. 

An  applicant  for  a noncompetitive  oil  and  gas 
lease  who  challenges  a determination  that  certain  lands 
are  within  the  known  geological  structure  of  a produc- 
ing oil  or  gas  field  has  the  burden  of  showing  that  the 
determination  is  in  error.  Absent  any  argument  of  fact 
or  evidence  suggesting  such  error,  the  determination 
will  be  upheld. 

Stephen_n._Naslund,  79  IBLA  252  (Mar.  5,  1984) 


The  regulatory  requirement  that  a simultaneously 
filed  oil  and  gas  lease  application  be  rendered  in  a 
manner  that  reveals  the  name  of  the  applicant,  the  name 
of  the  signatory,  and  their  relationship  is  net  satis- 
fied where  nc  indication  of  the  signatory's  authority 
appears  on  the  application  and  there  is  no  reference 
to  a qualifications  file  where  the  relationship  between 
the  signatory  and  the  applicant  is  disclosed. 

Hii’x_Qi!_Cgxx_rnci,  80  TBLA  10  (Mar.  27,  1984) 

!i££erary_Qi l_6_Gas_Corp. , 81  IBLA  91  (May  24,  1984) 


An  offer  submitted  by  a partner  for  the  first- 
drawn  applicant  under  the  simultaneous  filing  program 
which  is  not  rendered  in  such  a manner  as  to  reveal 
the  name  of  the  potential  lessee,  the  name  cf  the  sig- 
natory, and  their  relationship,  is  properly  rejected. 

C2rinth_ Partner ship,  80  IBLA  31  (Mar.  28,  1984) 


The  regulatory  requirement  that  a simultaneously 
filed  oil  and  gas  lease  application  be  rendered  in  a 
manner  that  reveals  the  name  of  the  applicant,  the  name 
of  the  signatory,  and  their  relationship  is  net  satis- 
fied where  nc  indication  of  the  signatory's  authority 
appears  on  the  application  and  there  is  nc  reference 
to  a statement  cf  qualifications  on  file  with  BLM  in 
which  the  relationship  between  the  signatory  and  the 
applicant  is  disclosed. 

BLM  is  not  required  under  43  CFR  3102.5  to  gather 
substantive  information  required  on  but  missing  from  a 
simultaneously  filed  oil  and  gas  lease  application. 

Ch ick as a w_£ il_ 8_G^sx_l n , 80  IBLA  60  (Mar.  29,  1984) 


A known  geologic  structure  is  a trap,  either 
structural  or  stratigraphic  in  nature,  in  which  an 
accumulation  cf  oil  or  gas  has  been  discovered  by 
drilling  and  determined  to  be  productive,  and  which 
includes  all  acreage  that  is  presumptively  productive. 

Land  within  a known  geologic  structure  of  a pro- 
ducing oil  or  gas  field  may  only  be  leased  after  com- 
petitive bidding. 

An  applicant  for  a noncompetitive  acquired  lands 
oil  and  gas  lease  who  challenges  a determination  by  BLM 
that  land  is  within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  has  the  burden  of  showing 
that  the  determination  is  in  error. 

Reed_  International.  80  IBLA  145  (Apr.  6,  1984) 
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When  an  oil  and  gas  lease  applicant  files 
Forms  3112-6  and  3112-6a  which  contain  nismatched 
social  security  numbers,  the  application  is  rendered 
"unacceptable,"  regardless  of  when  the  error  was  dis- 
covered. Such  an  application  is  unacceptable  at  the 
time  of  filing  and  the  subsequent  erroneous  inclusion 
in  the  selection  process  does  not  render  the  applica- 
tion " re jectable. " 

An  applicant  cannot  receive  any  priority  based  on 
an  application  deemed  to  be  unacceptable,  even  though 
the  application  is  included  in  the  selection  process 
and  selected  with  priority. 

M2S£lI_52i22££s_S£ear , 80  IBLA  150  (Apr.  6,  1984) 


Where,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  first  year's  advance  rental  payment 
within  30  days  after  receipt  of  notice,  as  prescribed 
by  43  CFR  3112.4-l(a)  (1982),  his  lease  offer  must  be 

rejected • 

Si_H. .Partners,  80  IBLA  153  (»pr.  9,  1984) 


Where  an  applicant  for  a simultaneous  oil  and  gas 
lease  submits  a folded  automated  application,  such 
application  is  properly  deemed  unacceptable  under 
43  CFR  3112.3(a)  (48  FR  33679  (July  22,  1983)),  and  the 

applicant  is  entitled  to  a refund  of  filing  fees  after 
assessment  of  a $75  processing  fee. 

Frances_Kankel#  80  IBLA  333  (May  8,  1984) 


Where  a subdivision  which  is  available  for  oil  and 
gas  leasing  in  one  township  would  normally  be  adjacent 
to  land  similarily  available  in  another  township,  a 
holding  that  a lease  offer  for  one  such  subdivision 
which  does  not  include  the  other  is  violative  of  the 
"640-acre  rule"  will  be  vacated  upon  a showing  that 
the  two  townships  are  offset  and  the  subdivisions  con- 
cerned are  not  actually  adjacent. 

Under  30  U.S.C.  $ 184(d)  (1982),  no  person,  asso- 

ciation, or  corporation  shall  take,  hold,  own,  or 
control  at  one  time  oil  and  gas  leases  or  interests 
therein  on  land  exceeding  246,080  acres  in  any  one 
State  other  than  Alaska.  Under  43  CFR  3101.1-5  (1981) , 
acreaqe  applications  and  offers  for  oil  and  gas  leases 
were  included  in  calculating  the  total  holdings.  If  an 
offeror  filed  a group  of  applications,  any  one  of  which 
caused  him  to  exceed  the  acreage  limitations,  the 
entire  group  were  required  to  be  rejected  pursuant  to 
43  CFR  3101.1-5  (C)  (3)  (ii)  (1981). 

Exceeding  the  maximum  acreage  limit  when  filing  an 
offer  to  lease  was  not  a minor  defect  which  was  subject 
to  cure. 

Re consideration!,  80  IBLA  339  (May  10, 

1984) 


Where  an  application  form  is  unacceptable  under 
the  automated  simultaneous  oil  and  gas  leasing  system, 
all  filing  fees  submitted  with  such  form  are  returned, 
after  assessment  of  a $75  processing  fee  per  applica- 
tion form,  even  if  the  deficiency  which  rendered  the 
form  unacceptable  is  not  discovered  until  after  selec- 
tion of  successful  applications. 

90  IBLA  393  (May  14,  1984) 


OIL.AJLD.G  ASPERSES- -Continued 
APPLICATIONS — Continued 
Generally — Continued 

A mismatched  Part  A and  Part  B in  the  automated 
simultaneous  oil  and  gas  leasing  system  renders  an 
application  unacceptable  under  the  regulations  because 
the  computer  is  prevented  from  fully  completing  the 
automated  program. 

Where  an  application  form  is  deemed  unacceptable 
under  the  automated  simultaneous  oil  and  gas  leasing 
system,  all  filing  fees  submitted  with  such  form  are 
returned  after  assessment  of  a $75  processing  fee,  even 
if  the  deficiency  which  renders  the  form  unacceptable 
is  not  discovered  until  after  selection  of  successful 
applications. 

E uge n e_Tur ner , 81  IBLA  106  (May  30,  1984) 


The  filing  of  an  appeal  from  rejection  of  a lease 
offer  or  application  preserves  the  viability  of  the 
offer  or  application  during  the  pendency  of  the  appeal. 
Thus,  where  it  is  shown  that  the  lease  improperly 
issued  to  another  party,  the  lease  is  properly  canceled 
and  may  be  awarded  to  the  appellant. 

7udx_ Fleming,  81  IBLA  290  (June  12,  1984) 


Where,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  executed  lease  agreement  and 
first  year's  advance  rental  payment  within  30  days 
after  receipt  of  notice  to  do  so,  as  prescribed  by 
43  CFR  3112.6-1  (a),  his  lease  application  must  be 
rejected . 

Fred_William_Berger,  81  IBLA  344  (June  25,  1984) 


BLM  has  no  authority  under  the  Mineral  Leasing  Act 
as  amended  £y  the  Combined  Hydrocarbon  Leasing  Act  of 
1981,  30  U.S.C.  $ 226(b)  (1982),  to  issue  a noncompeti- 

tive oil  and  gas  lease  for  land  within  a designated  tar 
sand  area.  A noncompetitive  lease  improvident ly  issued 
after  the  enactment  of  the  amendment  in  violation  of 
its  requirements  is  properly  canceled  upon  discovery  of 
the  error. 

P2E21  5g ley , 81  IBLA  349  (June  25,  1984) 


If  an  oil  and  gas  lease  is  to  be  issued  for  a 
particular  tract,  it  must  be  issued  to  the  first- 
qualified  applicant.  An  application  filed  pursuant  to 
the  simultaneous  filing  procedure  and  selected  with 
first  priority  is  a noncompetitive  application  to  lease 
for  oil  and  gas  and  does  not  create  a property  right  in 
the  applicant  but  is  merely  a hope  or  expectation.  The 
Secretary  of  the  Interior  may,  in  his  discretion, 
reject  any  application  to  lease  for  oil  and  gas.  An 
application,  however,  may  not  be  rejected  on  a basis 
other  than  that  permitted  by  law. 

The  first-qualified  applicant  for  an  oil  and  gas 
lease  acquires  no  vested  right  to  have  a lease  issued 
to  him  but  only  a right  to  be  preferred  over  other 
applicants  if  a lease  is  to  be  issued  and  his  applica- 
tion may  be  rejected  if  it  is  determined  that  a pre- 
viously terminated  lease  including  the  lands  sought 
for  leasing  should  be  reinstated  under  sec.  401  of  the 
Federal  Oil  and  Gas  Royalty  Management  Act,  P.L.  97-451, 
96  Stat.  2447,  which  amended  sec.  31  of  the  Mineral 
Leasing  Act  of  1920,  30  U.S.C.  § 188  (1982). 

Nola_Grace_ptasyr}sk i,  8 2 IBLA  4 8 (July  11,  1984) 
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2Lk_AND_3£S_L EASES- -Continued 
APPLICATIONS--Continued 
S?Q3r3 11 y-- Continued 

Where  a simultaneously  filed  oil  and  gas  lease 
application  is  executed  in  a manner  which  incorporates 
numerous  errors  and  violates  several  regulations,  and 
thus  creates  ambiguities  which  cannot  be  resolved  with- 
out the  subsequent  submission  of  further  information, 
the  application  should  be  rejected.  The  fact  that 
certain  of  these  errors  or  violations  have  been  held 
to  be  trivial  or  nonsubstantive  when  considered  indi- 
vidually in  other  cases  cannot  serve  to  mitigate  the 
cumulative  effect  of  all  of  them  appearing  in  a single 
application . 

a^aiicG_W4._Cgburn_^On  Reconsidera  tionj.,  82  I EL  A 112 
(July  24,  1984) 


QIL_M0_o  AS_r*EASES--Cont  inued 

APPLICATIONS — Continued 
Amend ments--C on tinued 

In  Uowey  v.  Watt,  684  F.2d  957  (D.C.  Cir-  1982), 
and  Coyer  v.  Watt,  720  F.2d  626  (10th  Cir.  1 98  3),  the 
amendment  and  disclaimer  of  Fred  L.  Engle,  d-fc.a. 
Resource  Service  Co.  was  held  tc  be  effective  tc  waive 
the  exclusive  agency  provision  that  formed  part  cf  the 
company's  contract  with  its  clients.  The  waiver  being 
effective,  neither  the  company  nor  Engle  possessed  an 
interest  in  a client's  offer  at  the  time  of  a drawing 
of  simultaneously  filed  oil  and  gas  lease  offers  so  as 
to  invalidate  the  offer. 

Kichigan_Wiscgnsin_Pi£eline_Coi_j[On_Recgnsidera  tionlx 
Geosear chx_IngiX_ Jghn_ A. _Kgchergen,  80  I EL A 317 
(May  7,  1984) 


Where  BLB's  ragaest  for  additional  information  may 
reasonably  ba  intarpratad  as  not  sibjact  to  a specific 
time  limit,  its  rejection  of  an  offer  for  failure  by 
the  offeror  to  submit  the  requested  materials  within 
30  days  must,  be  reversed. 

I“2_J?ich_Pa  r t nership , 82  IBLA  148  (July  30,  1984) 


Under  30  U.S.C.  $ 226(b)  (1982),  lands  within  the 

known  geologic  structure  of  a producing  oil  or  gas  field 
may  be  leased  only  by  competitive  bidding.  Where  lands 
are  determined  to  be  within  such  a structure  after  a 
simultaneous  oil  and  gas  lease  drawing  but  prior  to 
issuance  of  a lease,  a simultaneous  oil  and  gas  lease 
application  for  such  lands  must  be  rejected.  The 
applicant  has  no  vested  rights  to  issuance  of  a lease. 

L loyd_Chemica 1_ Sa lesx_Inc . , 82  IBLA  182  (Aug.  13,  1984) 


Regulations  should  be  so  clear  that  there  is  no 
basis  for  an  oil  and  gas  lessee's  noncompliance  with 
them,  or  they  should  not  be  interpreted  to  deprive  him 
of  his  lease. 

2ames_M._Chudngw,  82  IBLA  262  (Aug.  29,  1984) 


Amendments 

BLM  must  reject  a noncompetitive  over-the-counter 
oil  and  gas  lease  offer  filed  pursuant  to  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended,  30  U.S.C.  $ 226 
(1976),  to  the  extent  that  the  land  has  been  patented 
with  no  mineral  reservation  to  the  United  States  and  in 
its  entirety  where  the  land  cannot  be  embraced  within  a 
6-mile  square  area  or  an  area  not  exceeding  six  sur- 
veyed sections  in  length  and  width  and  the  first  year's 
advance  rental  is  deficient  by  more  than  10  percent. 

Prior  to  its  rejection,  a deficient  over-the- 
counter  oil  and  gas  lease  offer  may  be  cured  by  the 
offeror's  submission  of  corrective  information  to  BLM 
in  order  to  obtain  priority  as  of  the  date  of  filing 
that  data,  however,  a proposed  amendment  changing  the 
land  description  submitted  after  rejection  of  the  lease 
offer  constitutes  a new  offer  requiring  the  filing  of  a 
new  lease  offer. 

Jam es_fi A_ChudiiOWx  John_£x_Messing§r , 79  TELA  1 (Feb.  2, 
1984) 


At  torneys-in^Fact  or_Agerit  5 

Under  43  CFR  3102.2-1  (1981),  a simultaneous  oil 
and  gas  lease  applicant  could  have  filed  tor  reference 
the  statement  of  qualifications  of  his  agent  required 
by  43  CFR  3102.2-6  (1981)  in  any  Bureau  of  Land  Manage- 
ment state  office.  Upon  acceptance  of  the  filing  by 
BLM  and  assignment  of  a serial  number,  the  applicant 
could  have  properly  referenced  the  serial  number  on 
future  oil  and  gas  applications  filed  with  any  BLM 
office  in  lien  cf  resubmitting  the  statement. 

The  Board  will  set  aside  a BLM  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  for  a 
noncompetitive  oil  and  gas  lease  has  not  complied  with 
43  CER  3102.2-6  (1981),  requiring  the  disclosure  cf  any 
agreement  or  arrangement  with  the  lease  tiling  service 
which  assisted  the  applicant  and  order  a hearing,  where 
on  appeal  the  protestant  creates  considerable  doubt  that 
the  applicant  provided  all  relevant  information. 

Where  an  issue  in  an  appeal  involving  a simulta- 
neous oil  and  gas  lease  application  is  the  existence  or 
nonexistence  of  materials  defining  the  relationship 
between  the  priority  applicant  and  its  filing  service, 
the  applicant,  as  the  party  with  peculiar  means  of 
knowledge  enabling  it  to  prove  the  nonexistence  cf  such 
materials,  has  the  burden  of  doing  so.  Failure  tc  do 
so  may  give  rise  to  an  inference  that  the  applicant's 
evidence  is  unfavorable. 

An  agency  agreement  which  was  filed  for  reference 
pursuant  to  43  CFR  3102.2-l(c)  (1981),  had  to  be 
limited  in  duration  to  less  than  2 years. 

Hal_Carlsonx_Jr.,  78  IBLA  333  (Jan.  24,  1984) 


Pursuant  to  43  CFR  3112.4-1  (b)  (1982)  the  power 

of  attorney  authorizing  an  attorney-in-fact  to  sign 
lease  offers  submitted  under  the  simultaneous  filing 
procedures  must  preclude  the  attorney-in-fact  from 
filing  offers  cn  behalf  of  any  other  offeror. 

Ali_f2ia]S^-Pi_5a_P2ia]S»  7<>  IBLA  391  (Mar.  27,  1984) 


An  offer  submitted  by  a partner  for  the  first- 
drawn  applicant  under  the  simultaneous  filing  program 
which  is  not  rendered  in  such  a manner  as  to  reveal 
the  name  of  the  potential  lessee,  the  name  of  the  sig- 
natory, and  their  relationship,  is  properly  rejected. 


80  IBLA  31  (Mar.  28, 


C 


Corinth  partnership 


1984) 
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Attorneys-in^Fact  or_Agents--Continued 

A simultaneous  oil  and  gas  lease  application 
must  be  rendered  in  a manner  to  reveal  the  name  of 
the  applicant,  the  name  of  the  signatory,  and  their 
relationship-  Where  there  is  no  indication  on  the 
application  of  the  signatory’s  relationship  to  the 
applicant,  or  any  reference  to  a qualifications  file 
that  indicates  the  relationship,  the  requirements  of 
43  CFR  3112. 2-1 (b)  have  not  been  satisfied  and  the 
application  is  properly  re-jected. 

!ii££int_Williaras_&_Jgdson  * 80  IBLA  143  (Apr.  6,  1984) 


A simultaneous  oil  and  gas  lease  application 
submitted  by  an  agent  for  an  applicant  which  is  not 
rendered  in  a manner  to  reveal  the  name  of  the 
potential  lessee,  the  name  of  the  signatory,  and  their 
relationship,  is  properly  re-jected. 

Where  BLM  makes  an  inquiry  because  of  an  apparent 
discrepancy  between  a simultaneous  oil  and  gas  lease 
application  and  the  corresponding  lease  offer,  and 
applicant  provides  information  that  establishes  the 
existence  of  a regulatory  violation,  the  application 
is  properly  rejected.  Such  information  does  not  cure 
a deficiency;  it  proves  a violation. 

don as_P_j__B ea c » 80  IBLA  209  (Apr.  26,  1984) 


Description 

BLM  must  reject  a noncompetitive  over-the-counter 
oil  and  gas  lease  offer  filed  pursuant  to  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended,  30  U.S.C.  § 226 
(1976),  to  the  extent  that  the  land  has  been  patented 
with  no  mineral  reservation  to  the  United  States  and  in 
its  entirety  where  the  land  cannot  be  embraced  within  a 
6-mile  square  area  or  an  area  not  exceeding  six  sur- 
veyed sections  in  length  and  width  and  the  first  year's 
advance  rental  is  deficient  by  more  than  10  percent. 

Ja mes_Mi_Ch udnowx_John_Li_Kessinger , 79  IBLA  1 (Feb.  2, 
1984) 


An  oil  and  gas  lease  offer  for  surveyed  public 
lands  is  properly  rejected  where  it  describes  the 
requested  land  by  metes  and  bounds  rather  than  by 
legal  subdivision  or  aliquot  parts  thereof,  section, 
township,  and  range. 

Hel e n_Gi_H agg^ld , 79  IBLA  320  (Mar.  21,  1984) 


where  an  oil  and  gas  lease  offer  for  unsurveyed, 
acquired  lands  in  the  Monongahela  National  Forest  is 
protested  on  the  basis  that  the  metes  and  bounds 
description  of  the  lands  sought  fails  to  close,  and  the 
protest  is  dismissed  because  even  though  the  descrip- 
tion does  not  close,  the  offer  is  accompanied  by  a map 
clearly  showing  the  desired  lands,  such  dismissal  is 
improper.  Notwithstanding  the  inclusion  of  the  map,  a 
description  that  fails  to  close  is  a defective  descrip- 
tion which  does  not  entitle  the  offeror  to  the  award  of 
a lease  thereto. 

ft 22co_Prod ugtion_Co. , 91  IBLA  323  (June  19,  1984) 


giL_AND_3 AS_LE AS ES- -Continued 
APPLICATIONS — Continued 
Description — Continued 

A description  in  an  over-the-counter  offer  for  the 
SE  1/4  SE  1/4  sec.  9,  T.  3 N- , R.  32  W. , fifth  princi- 
pal meridian,  less  and  except  a 5-acre  parcel  that  the 
applicant  describes  by  a metes  and  bounds  description 
tied  to  the  nearest  existing  survey  corner  is  suffi- 
cient to  satisfy  the  regulation  governing  land  descrip- 
tions of  surveyed  public  domain. 

lil_Ji_8mith , 81  IBLA  337  (June  21,  1984) 


A noncompetitive  acquired  lands  oil  and  gas  lease 
offer  for  lands  not  surveyed  under  the  rectangular 
system  for  public  land  surveys  is  properly  rejected 
where  the  offeror  fails  to  include  a map,  where  land 
is  included  in  the  description  which  is  not  owned  by 
the  United  States,  or  where  the  land  description  is 
inadequate. 

James_Mi_Chudngw,  82  IBLA  95  (July  19,  1984) 


drawings 

Failure  of  an  applicant  to  date  a simultaneous 
oil  and  gas  lease  application  in  accordance  with 
43  CFR  3112.2-1  (c)  (1982)  does  net  require  rejection 

of  the  application. 

Billie_L._Efflrick,  78  IBLA  358  (Jan.  27,  1984) 

H a r v “ Z—Ho wa r d _T r o 1. 1 , 79  IBLA  146  (Feb.  23,  1984) 


Where  a simultaneous  oil  and  gas  lease  applica- 
tion tears  a date  earlier  than  the  commencement  of  the 
filing  period,  but  was  dated  and  signed  during  the 
filing  period,  and  it  is  established  that  the  mis- 
dating was  merely  inadvertent  and  not  done  with  an 
intent  to  obtain  a lease  by  fraud,  the  misdating  is 
a nonsubstantive  error  which  does  not  require  the 
rejection  of  the  application. 

Richar d _Wi__Renw ick_10n_R3consi_dergtign)_,  78  IBLA 
360  Tdan.  27,“l984) 


Where  a simultaneous  oil  and  gas  lease  application 
is  dated  prior  to  the  commencement  of  the  filing  period 
and  it  is  established  that  such  misdating  was  merely 
inadvertent  and  not  done  with  an  intent  to  obtain  a 
lease  by  fraud  and  that  the  application  was  signed 
during  the  filing  period,  the  misdating  is  a nonsub- 
stantive error  which  does  not  require  the  rejection  of 
the  application. 

Wal ter_Wi_H ushJL_Sri , 78  IBLA  36  3 (Jan.  30,  1 984) 


43  CFR  3112.1-1  provides  that  all  lands  which  are 
not  within  a knewn  geological  structure  and  are  covered 
by  a lease  which  expires  by  operation  of  law  are  sub- 
ject to  leasing  only  in  accordance  with  43  CFR  Subpart 
3112. 

Joe_N._ John son,  78  IBLA  382  (Jan.  31,  1984) 
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2lL_iEB_£AS_y2*SES — Continued 
APPLICATIDNS--Continued 
J)r  swings --Con  tinned 

An  automated  simultaneous  oil  and  gas  lease  appli- 
cation Part  B,  Porm  3112-6a,  which  does  not  reflect  in 
the  space  designated  "MARK  SOCIAL  SECURITY  NUMBER”  the 
same  identification  number  used  on  the  corresponding 
Part  A,  Form  3112-6,  is  net  properly  completed  and  must 
be  deemed  unacceptable. 

Jo*H_Chorney,  79  IBLA  271  (Mar.  12,  1984) 
Stella-^-Sedpath,  30  I BLA  174  (Apr.  13,  1984) 


Under  43  CFR  3112.2-l(b),  a simultaneous  oil  and 
gas  lease  application  must  be  rendered  in  a manner  to 
reveal  the  name  of  the  applicant,  the  name  of  the 
signatory,  and  their  relationship-  Where  there  is  no 
reference  on  the  application  to  the  signatory's  rela- 
tionship to  the  applicant,  nor  any  reference  to  a qual- 
ifications file  where  the  necessary  information  might 
be  found,  the  requirements  of  the  regulation  have  not 
been  satisfied. 

Pamela_Ann_Fimple,  79  IBLA  276  (Mar.  13,  1984) 


2IL_MD_3AS_LEASES- -Continued 
APPLICATIONS — Continued 
Drawings — Continued 

An  offer  submitted  by  a partner  for  the  first- 
drawn  applicant  under  the  simultaneous  filing  program 
which  is  not  rendered  in  such  a manner  as  to  reveal 
the  name  of  the  potential  lessee,  the  name  cf  the  sig- 
natory, and  their  relationship,  is  properly  rejected. 

Corinth_Partnership,  80  IBLA  31  (Mar.  28,  1984) 


The  regulatory  requirement  that  a simultaneously 
filed  oil  and  gas  lease  application  be  rendered  in  a 
manner  that  reveals  the  name  of  the  applicant,  the  name 
of  the  signatory,  and  their  relationship  is  not  satis- 
fied where  no  indication  of  the  signatory's  authority 
appears  on  the  application  and  there  is  no  reference 
to  a statement  of  qualifications  on  file  with  BLM  in 
which  the  relationship  between  the  signatory  and  the 
applicant  is  disclosed. 

BLM  is  not  required  under  43  CFR  3102.5  to  gather 
substantive  information  required  on  tut  missing  from  a 
simultaneously  filed  oil  and  gas  lease  application. 

Chickasaw_Oil_&_GasJ__lnc. , 80  IBLA  60  (Mar.  29,  1984) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a,  does  not  contain  a 
correct  identification  number  in  the  circles  under  the 
space  designated  "MARK  SOCIAL  SECURITY  NUMBER,"  it  is 
not  properly  completed  and  is  therefore  unacceptable. 

New man_£a£tner ship,  79  IBLA  281  (Mar.  20,  1984) 


An  applicant  receiving  priority  in  a drawing  of 
simultaneously  filed  oil  and  gas  lease  applications 
who  fails  to  submit  the  payment  of  the  proper  amount 
of  advance  rental  within  30  days  after  receipt  of  a 
notice  that  payment  is  due,  as  prescribed  by  43  CFR 
3112.4-1  (a),  is  automatically  disqualified  to  receive 
a lease. 

B-_W._dones,  79  IBLA  295  (Mar.  20,  1984) 


Pursuant  to  43  CFR  3112.4-1  (b)  (1982)  the  power 

of  attorney  authorizing  an  attorney-in-fact  to  sign 
lease  offers  submitted  under  the  simultaneous  filing 
procedures  must  preclude  the  attorney-in-fact  from 
filing  offers  on  behalf  of  any  other  offeror. 

EiI_£olakI._P._R._Pglak,  79  IBLA  391  (Mar.  27,  1984) 


The  regulatory  requirement  that  a simultaneously 
filed  oil  and  gas  lease  application  be  rendered  in  a 
manner  that  reveals  the  name  of  the  applicant,  the  name 
of  the  signatory,  and  their  relationship  is  not  satis- 
fied where  no  indication  of  the  signatory's  authority 
appears  on  the  application  and  there  is  no  reference 
to  a qualifications  file  where  the  relationship  between 
the  signatory  and  the  applicant  is  disclosed. 

UiSi_D j^l _Coi4._Inc . , 80  IBLA  10  (Mar.  27,  1984) 

Tipper ary._0il_& _Gas_Corpi , 81  IBLA  91  (May  24,  1984) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Fart  E (Form  3112-6a)  bears  a different 
identification  number  in  the  space  designated  "MARK 
SOCIAL  SECURITY  NUMBER"  than  the  identification  number 
entered  on  Fart  A (Form  3112-6),  the  lease  application 
is  net  properly  completed  and  must  be  deemed  unaccept- 
able. 

Thomas_Connel 1,  80  IBLA  135  (Apr.  6,  1984) 

Mar vin_A2._Urquhart1__JE. , 81  IBLA  370  (June  28,  1984) 


A simultaneous  oil  and  gas  lease  application 
must  be  rendered  in  a manner  to  reveal  the  name  of 
the  applicant,  the  name  of  the  signatory,  and  their 
relationship.  Where  there  is  no  indication  on  the 
application  of  the  signatory's  relationship  to  the 
applicant,  or  any  reference  to  a qualifications  file 
that  indicates  the  relationship,  the  requirements  of 
43  CFR  3112.2-1  (b)  have  net  been  satisfied  and  the 
application  is  properly  rejected. 

i3artinx_Williams_6_Judson,  80  IBLA  14  3 (Apr.  6,  1984) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  A,  Form  3112-6,  is  either  not  on  tile 
at  the  time  of  the  drawing  or  on  file  and  contains  a 
defect  (more  than  one  circle  darkened  per  column)  which 
prevents  the  computer  from  fully  completing  the  auto- 
mated processing  of  the  application,  the  application  is 
properly  deemed  to  be  unacceptable. 

Jaraes_Ri_Tail.gr , 80  IEL A 157  (Apr.  10,  1984) 


Under  43  CFR  3112.2-2  (1982),  BLM  properly  dis- 
qualifies simultaneous  oil  and  gas  lease  applications 
submitted  with  uncollectible  filing  fees  and  requires 
payment  of  the  debt  as  a condition  for  further  parti- 
cipation in  the  simultaneous  leasing  program  even  where 
an  applicant  substitutes  a collectible  remittance  after 
the  filing  period  but  prior  to  the  simultaneous  oil  and 
gas  lease  drawing. 

Chaeles_Ra._BruckS4._Jri, 


80  IBLA  190  (Apr.  20,  1984) 
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APPLICATIONS  — Coatinued 
Dr  a*  j.n  gs  --Continued 

Where,  following  the  drawing  of  a simultaneously 
filed  oil  and  gas  lease  drawing  entry  card,  a priority 
applicant  fails  to  submit  advance  rental  within  30  days 
from  the  date  of  receipt  of  notice  that  payment  is  due, 
disqualification  of  the  offer  is  automatic. 

Jud ith_At_Liwtgn,  80  IBLA  198  (Apr.  24,  1984) 


2IL_AND_G  AS  __L  EASES — Continued 
APPLICATIONS  — Continued 
Drawings — Continued 

of  simultaneously  filed  oil  and  gas  lease  offers  so  as 
to  invalidate  the  offer. 

Wichigan_Wiscousin_£ipeliiie_Cgi_JOn_Heccnsideratj>cnlx 
Geosearch^  Ipc, , John  A.  Kocherqen.  80  IBLA  317 
(Nay  7,  1984) 

4 


A simultaneous  oil  and  gas  lease  application 
submitted  by  an  agent  for  an  applicant  which  is  not 
rendered  in  a manner  to  reveal  the  name  of  the 
potential  lessee,  the  name  of  the  signatory,  and  their 
relationship,  is  properly  rejected. 

Where  BLN  makes  an  inquiry  because  of  an  apparent 
discrepancy  between  a simultaneous  oil  and  gas  lease 
application  and  the  corresponding  lease  offer,  and 
applicant  provides  information  that  establishes  the 
existence  of  a regulatory  violation,  the  application 
is  properly  rejected.  Such  information  does  not  cure 
a deficiency;  it  proves  a violation. 

*l2nas_Pi_£eachx,  80  IBLA  209  (Apr.  26,  1984) 


An  automated  simultaneous  oil  and  gas  lease  appli- 
cation Part  B,  Form  3112-6a,  which  is  unsigned  is  not 
properly  completed  and  must  be  found  to  be  unacceptable. 

Gar ey_D._ McDanj.el , 80  IBLA  393  (May  14,  1984) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a,  does  not  contain  a 
correct  identification  number  in  the  space  designated 
"MARK  SOCIAL  SECURITY  NUMBER,"  which  is  the  same  number 
used  in  the  corresponding  Part  A,  Form  3112-6,  it  is 
not  properly  completed  and  is  therefore  unacceptable. 

li d_Ear l_Fry e , 81  IBLA  49  (May  18,  1984) 


Where  a simultaneous  oil  and  gas  lease  applica- 
tion bears  a date  subsequent  to  the  close  of  the  filing 
period,  but  the  evidence  discloses  that  the  applica- 
tion was  dated,  signed,  and  submitted  to  BLM  during  the 
filing  period,  and  it  is  established  that  the  misdating 
was  merely  inadvertent  and  not  done  with  an  intent  to 
obtain  a lease  by  fraud,  the  misdating  is  a nonsubstan- 
tive error  which  does  not  require  the  rejection  of  the 
applicat ion . 

Skl!i_W»_Eddy,  80  IBLA  213  (Apr.  26,  1984) 


Where  an  oil  and  gas  lease  offeror  properly 
receives  notice  of  his  priority,  and  notice  of  the 
requirements  that  the  rental  payment  must  be  paid  and 
that  the  lease  must  be  executed  within  30  days,  the 
failure  to  make  the  rental  payment  and  execute  the 
lease  within  the  30-day  period  will  result  in  rejection 
of  the  application.  The  offeror's  absence  from  his 
address  of  record  when  the  notice  was  received  at  his 
address  will  not  excuse  noncompliance  with  43  CFR 
3112.6-1. 

£loanne_Ervin,  81  IBLA  100  (May  29,  1984) 


A simultaneous  oil  and  gas  lease  application  was 
not  properly  completed  in  accordance  with  43  CFR 
3112 .2-1 (g)  (1982),  where  the  identification  numbers  on 

Parts  A and  B of  the  application  do  not  match.  Such  an 
error  renders  the  application  unacceptable,  regardless 
of  whether  it  was  discovered  before  or  after  the 
drawing.  The  applicant  is  entitled  to  a return  of  his 
filing  fees,  minus  a $75  processing  fee,  and  the  Board 
will  remand  the  case  to  the  Bureau  of  Land  Management 
for  that  purpose. 

IiiiliH_.Z2._J1.ck son,  80  IBLA  225  (Apr.  30,  1 984) 


Under  43  CFR  3112.2-2  (1982) , it  is  proper  for  ELM 
to  disqualify  simultaneous  oil  and  gas  lease  applica- 
tions submitted  with  uncollectible  filing  fees  and 
require  payment  of  the  debt  as  a condition  for  further 
participation  in  the  simultaneous  leasing  program,  even 
where  an  applicant  substitutes  a collectible  remittance 
after  the  filing  period. 

Satish_KA_Arora , 80  IBLA  271  (May  4,  1984) 


In  Lowey  v.  Watt,  684  F.2d  957  (D.C.  Cir.  1982) , 
and  Coyer  v.  Watt,  720  F.2d  626  (10th  Cir.  1983) , the 
amendment  and  disclaimer  of  Fred  L.  Engle,  d.b.a. 
Resource  Service  Co.  was  held  to  be  effective  to  waive 
the  exclusive  agency  provision  that  formed  part  of  the 
company’s  contract  with  its  clients.  The  waiver  being 
effective,  neither  the  company  nor  Engle  possessed  an 
interest  in  a client's  offer  at  the  time  cf  a drawing 


A mismatched  Part  A and  Part  B in  the  automated 
simultaneous  oil  and  gas  leasing  system  renders  an 
application  unacceptable  under  the  regulations  because 
the  computer  is  prevented  from  fully  completing  the 

automated  program.  'fi 

8 a rgld_£ugene_ Turner,  81  IBLA  106  (May  30,  1984) 


Where  the  identification  number  on  an  automated 
simultaneous  oil  and  gas  lease  application  form  Part  B 
differs  from  that  on  Part  A,  the  application  is  unac- 
ceptable, and  appellant  is  entitled  to  a refund  of  her 
filing  fees  paid  in  excess  of  $75  per  application  form 
as  a result. 

MHO_Nan_Spear , 81  IBLA  220  (June  6,  1984) 


BLM  may  properly  reject  a simultaneous  oil  and  gas 
lease  application  which  is  not  signed  within  the  appro- 
priate filing  period  in  accordance  with  43  CFR 
3112.2-1  (c)  (1982). 

Jhomas_N._Gwyn,  82  IBLA  11  (July  5,  1984) 


Where  a simultaneously  filed  oil  and  gas  lease 
application  is  executed  in  a manner  which  incorporates 
numerous  errors  and  violates  several  regulations,  and 
thus  creates  ambiguities  which  cannot  be  resolved  with- 
out the  subsequent  submission  of  further  information, 
the  application  should  be  rejected.  The  fact  that 
certain  of  these  errors  or  violations  have  been  held 
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to  be  trivial  or  nonsubstantive  when  considered  indi- 
vidually in  other  cases  cannot  serve  to  mitigate  the 
cumulative  effect  of  all  of  them  appearing  in  a single 
application. 

Haa.ti£e_«1._C3b!irn_i2n_Resgnsideritionl.,  82  TBLA  112 
(July  24,  1984) 


BLM  may  not  properly  reject  a simultaneous  oil  and 
gas  lease  application  where  the  application  is  signed 
on  behalf  of  the  applicant  and  the  signature  includes 
the  title  of  the  applicant  as  "partner”  of  a particular 
partnership,  designated  as  another  party  in  interest, 
since  it  is  possible  to  determine  the  identity  of  the 
applicant  and  the  word  referring  to  title  should  have 
been  treated  as  surplusage. 

£ni*_«i_Dayis_et_al.  , 82  IBLA  151  (July  30,  1984) 


Failure  of  a first-drawn  simultaneous  oil  and  gas 
lease  application  to  reveal  the  relationship  between 
the  person  signing  the  application  and  the  corporate 
applicant,  contrary  to  provision  of  43  CFR  3112.2-1  (b), 
does  not  constitute  a substantial  defect  sc  as  to  pre- 
vent lease  issuance,  where  a reviewing  United  States 
District  Court  finds  that  the  Bureau  of  Land  Management 
employees  concerned  have  actual  knowledge  of  the  rela- 
t ionship . 

A N R_Prod uc t ion_Co. , 82  IB IA  22R  (Aug.  23,  1984) 


Where  the  identification  number  on  an  automated 
simultaneous  oil  and  gas  lease  application  form 
Part  B differs  from  that  cn  Part  A,  the  application 
is  unacceptable. 

Nancy_Spencer , 82  TBLA  245  (Aug.  28,  1984) 


Where  Part  A of  an  automated  simultaneous  oil  and 
gas  lease  application  is  not  submitted  with  Part  B and 
is  not  on  file  at  the  time  of  receipt  of  Part  B,  i..e_., 
by  the  end  of  the  filing  period  for  applications,  BLM 
may  properly  declare  the  lease  application  to  be 
unacceptable,  even  where  it  was  erroneously  included 
in  the  lease  drawing. 

Mi__WA_Casagr aada , 83  IBLA  25  (Sept.  21,  1984) 


Where,  after  a drawing  of  simultaneously  filed 
oil  and  gas  lease  applications,  the  authorized  officer 
mails  a notice  to  the  successful  drawee  informing  him 
of  his  priority  and  the  requirement  that  the  advance 
rental  must  be  paid  within  the  allotted  time,  which 
letter  is  received  at  his  address  of  record,  his  sub- 
sequent failure  to  remit  the  rental  timely  will  dis- 
qualify his  application  even  though  he  asserts  that  the 
person  who  received  and  signed  for  the  notice  was  not 
his  designated  agent  for  receipt  of  mail. 

After  a drawing  of  simultaneously  filed  oil  and 
gas  lease  applications  the  requirement  that  the  first 
year's  rental  be  received  in  the  proper  office  within 
the  allotted  time  after  notice  to  the  applicant  is  man- 
datory, and  consideration  of  excuses  for  failure  to 
comply  is  not  permitted. 
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An  oil  and  gas  lease  offer  is  properly  rejected 
under  provision  of  43  CFR  3111.1-1  (a)  where  the  offeror 
signs  only  two  copies  of  five  submitted  lease  offer 
forms. 

B.t  Casjgatirio,  78  IBLA  242  (Jan.  10,  1984) 
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Under  43  CFR  3102.2-1  (1981),  a simultaneous  oil 
and  gas  lease  applicant  could  have  filed  for  reference 
the  statement  of  qualifications  of  his  agent  required 
by  43  CFR  3102.2-6  (1981)  in  any  Bureau  of  Land  Manage- 
ment state  office.  Upon  acceptance  of  the  filing  by 
BLM  and  assignment  cf  a serial  number,  the  applicant 
could  have  properly  referenced  the  serial  number  cn 
future  oil  and  gas  applications  filed  with  any  BLM 
office  in  lieu  cf  resubmitting  the  statement. 

The  Board  will  set  aside  a BLM  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  for  a 
noncompetitive  oil  and  gas  lease  has  not  complied  with 
43  CFR  3102.2-6  (1981),  requiring  the  disclosure  of  any 
agreement  or  arrangement  with  the  lease  filing  service 
which  assisted  the  applicant  and  order  a hearing,  where 
on  appeal  the  protestant  creates  consideratle  dcutt  that 
the  applicant  provided  all  relevant  information. 

Where  an  issue  in  an  appeal  involving  a simulta- 
neous oil  and  gas  lease  application  is  the  existence  cr 
nonexistence  of  materials  defining  the  relationship 
between  the  priority  applicant  and  its  filing  service, 
the  applicant,  as  the  party  with  peculiar  means  of 
knowledge  enabling  it  to  prove  the  nonexistence  of  such 
materials,  has  the  burden  of  doing  so.  Failure  to  do 
so  may  give  rise  to  an  inference  that  the  applicant's 
evidence  is  unfavorable. 

An  agency  agreement  which  was  filed  for  reference 
pursuant  to  43  CFR  3102.2-1  (c)  (1981),  had  to  be 
limited  in  duration  to  less  than  2 years. 

Hal_Carlsgnx_Jr.,  78  IBLA  333  (Jan.  24,  1984) 


Where  a simultaneous  oil  and  gas  lease  applica- 
tion bears  a date  earlier  than  the  commencement  of  the 
filing  period,  but  was  dated  and  signed  during  the 
filing  period,  and  it  is  established  that  the  mis- 
dating was  merely  inadvertent  and  net  done  with  an 
intent  to  obtain  a lease  by  fraud,  the  misdating  is 
a nonsubstantive  error  which  does  not  require  the 
rejection  of  the  application. 

Richard_W  ._Renwick [Qn_  Reconsider  at  ign}_  r 78  IBLA 

36  0 ( Jan7  27,~1984) 


Where  a simultaneous  oil  and  gas  lease  application 
is  dated  prior  to  the  commencement  of  the  filing  period 
and  it  is  established  that  such  misdating  was  merely 
inadvertent  and  not  done  with  an  intent  tc  obtain  a 
lease  by  fraud  and  that  the  application  was  signed 
during  the  filing  period,  the  misdating  is  a nonsub- 
stantive error  which  does  not  require  the  rejection  of 
the  application. 

Walter_Wi_HushA_Sr. , 78  IBLA  363  (Jan.  30,  1984) 


Daniel_£ia,  83  IBLA  47  (Sept.  24,  1984) 
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Where  an  acquired  lands  oil  and  gas  lease  offeror 
signs  an  offer  form  in  ink,  photocopies  exact  reproduc- 
tions of  the  offer  form,  including  the  signature,  with 
the  intent  that  the  photocopied  signature  be  his  signa- 
ture, and  submits  the  documents  as  the  offer,  that 
offer  fulfills  the  signature  retirement  of  43  CFR 
3111.1-2  (a)  (1981),  and  it  is  improper  to  reject  that 

offer  because  the  photocopies  were  not  personally 
signed  . 

Where  a noncompetitive  acquired  lands  oil  and  gas 
lease  offeror  submits  one  original  lease  offer  form 
together  with  six  copies  of  the  front  of  the  original 
form  and  six  copies  of  the  back  of  the  form,  the 
offeror  has  failed  to  comply  with  43  CFR  3111.1-2  (a) 
(1981),  which  specifies  that  each  copy  must  be  an  exact 
reproduction  of  one  page  of  both  sides  of  the  official 
approved  one-page  form.  However,  failure  to  submit 
properly  reproduced  copies  of  the  form  is  a curable 
defect  under  43  CFR  3111 . 1-1  (e)  (4)  (1981). 

mbl  os_  1 1 1 j,_Ch  r ist  i ne_C_.  Cambios,  78  I EL  A 
369  (Jan.  307  1984)*” 


A noncompetitive  oil  and  gas  lease  offer  which  is 
not  accompanied  by  the  required  number  of  copies  is 
properly  rejected. 

He! en_G ._H aggar d , 79  IBLa  320  (Mar.  21,  1984) 


Where,  following  a drawing  of  simultaneously  filed 
oil  and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  the  executed  lease  agreement  and  advance 
rental  within  30  days  of  receipt  of  notice,  the  applica- 
tion is  properly  rejected. 

P a ij l_C_.__De t e r s , 80  TELA  121  (Apr.  3,  1984) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  are 
not  received  by  the  proper  BLM  office  within  30  days 
from  receipt  of  notice  of  rental  due. 

Pi_Ai_Rap£,  80  TBLA  133  (Apr.  6,  1984) 


BL 1 nust  reject  a noncompetitive  over-the-counter 
oil  and  gas  lease  offer  filed  pursuant  to  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended,  30  U.S.C.  § 226 
(1976) , to  the  extent  that  the  land  has  been  patented 
with  no  mineral  reservation  to  the  United  States  and  in 
its  entirety  where  the  land  cannot  be  embraced  within  a 
6-mile  square  area  or  an  area  not  exceeding  six  sur- 
veyed sections  in  length  and  width  and  the  first  year's 
advance  rental  is  deficient  by  more  than  10  percent. 

Ii!ESS_M  ._Chudnowx_Johri_L-._Messinger,  79  IBLA  1 (Feb.  2, 
1934) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Fart  P (Form  3112-6a)  tears  a different 
identification  number  in  the  space  designated  "MARK 
SOCIAL  SECURITY  NUMBER"  than  the  identification  number 
entered  on  Fart  A (Form  3112-6),  the  lease  application 
is  net  properly  completed  and  must  be  deemed  unaccept- 
abl  e. 

Ihot2as_Conr}ell , 80  IBLA  135  (Apr.  6,  1984) 
Marv.ia_Ai_UE3iill3.Efj._JEa..  81  IBLA  370  (June  28,  1984) 


An  automated  simultaneous  oil  and  gas  lease  appli- 
cation Part  B,  Form  3112-6a,  which  does  net  reflect  in 
the  space  designated  "MARK  SOCIAL  SECURITY  NUMEER"  the 
same  identification  number  used  on  the  corresponding 
Part  A,  Form  3112-6,  is  not  properly  completed  and  must 
be  deemed  unacceptable. 

Joan_Chorne^,  79  IBLA  271  (Mar.  12,  1984) 
Stella_Ox_Reipath#  80  IBLA  174  (Apr.  13,  1984) 


Under  4?  CFR  3112.2-l(b),  a simultaneous  oil  and 
gas  lease  application  must  be  rendered  in  a manner  to 
reveal  the  name  of  the  applicant,  the  name  of  the 
signatory,  and  their  relationship.  Where  there  is  no 
reference  on  the  application  to  the  signatory's  rela- 
tionship to  the  applicant,  nor  any  reference  to  a qual- 
ifications file  where  the  necessary  information  might 
be  found,  the  requirements  of  the  regulation  have  not 
been  satisfied. 

Ea®ela^Ann_Firnple,  79  IBLA  276  (Mar.  13,  1984) 


Where  there  is  no  evidence  of  receipt  of  a check 
in  payment  of  the  first  year's  advance  rental  pursuant 
to  43  CFR  3112.4-1  (a)  (1982),  the  presumption  that  ELM 

employees  have  properly  discharged  their  duties  and  not 
lost  or  misplaced  the  check  is  not  overcome  by  an  affi- 
davit executed  by  applicant  which  states  that  the  check 
was  enclosed  in  the  same  envelope  with  other  documents 
received  by  ELM,  which  affidavit  includes  a copy  of 
applicant's  personal  checkbook  register  showing  a check 
was  issued  to  BLM. 

Si_Hi_Pa r t ner s , 80  IBLA  153  (Apr.  9,  1984) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  A,  Form  3112-6,  is  either  not  on  file 
at  the  time  of  the  drawing  or  on  file  and  contains  a 
defect  (more  than  one  circle  darkened  per  column)  which 
prevents  the  computer  from  fully  completing  the  auto- 
mated processing  of  the  application,  the  application  is 
properly  deemed  to  be  unacceptable. 

J&®§§_R-_!§llor,  80  IBLA  157  (Apr.  10,  1984) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a,  does  not  contain  a 
correct  identification  number  in  the  circles  under  the 
space  designated  "MARK  SOCIAL  SECURITY  NUMBER,"  it  is 
net  properly  completed  and  is  therefore  unacceptable. 


A simultaneous  oil  and  gas  lease  application 
submitted  by  an  agent  for  an  applicant  which  is  net 
rendered  in  a manner  to  reveal  the  name  of  the 
potential  lessee,  the  name  of  the  signatory,  and  their 
relationship,  is  properly  rejected. 


New man_£a£t ne^ship. 


79  IBLA  281 


( Mar. 


20,  1984) 


Where  BLM  makes  an  inquiry  because  of  an  apparent 
discrepancy  between  a simultaneous  oil  and  gas  lease 
application  and  the  corresponding  lease  offer,  and 
applicant  provides  information  that  establishes  the 
existence  of  a regulatory  violation,  the  application 
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is  properly  rejected.  Such  information  does  not  cure 
a deficiency;  it  proves  a violation. 

Jonas  P.  Beachv.  80  IBLA  209  (Apr-  26,  1984) 


Where  a sinul taneous  oil  and  gas  lease  applica- 
tion bears  a date  subsequent  to  the  close  of  the  filing 
period,  but  the  evidence  discloses  that  the  applica- 
tion vas  dated,  signed,  and  submitted  to  BLM  during  the 
filing  period,  and  it  is  established  that  the  misdating 
vas  merely  inadvertent  and  not  done  vith  an  intent  to 
obtain  a lease  by  fraud,  the  misdating  is  a nonsubstan- 
tive error  which  does  not  require  the  rejection  of  the 
application. 

80  IBL A 213  (Apr.  26,  1984) 


Where  an  applicant  for  a simultaneous  oil  and  gas 
lease  submits  a folded  automated  application,  such 
application  is  properly  deemed  unacceptable  under 
43  CFR  3112.3(a)  (48  FH  33679  (July  22,  1983)),  and  the 

applicant  is  entitled  to  a refund  of  filing  fees  after 
assessment  of  a $75  processing  fee. 

Zrances.Kunfcel,  80  IBLA  333  (May  8,  1984) 


An  automated  simultaneous  oil  and  gas  lease  appli- 
cation Part  B,  Form  3112-6a,  which  is  unsigned  is  not 
properly  completed  and  must  be  found  to  be  unacceptable. 

Catey_pa._McDaaiel,  80  IBLA  393  (Hay  14,  1984) 


Where  an  automated  simultaneous  oil  and  gas  lease 
application  Part  B,  Form  3112-6a,  does  not  contain  a 
correct  identification  number  in  the  space  designated 
"HARK  SOCIAL  SECURITY  NUMBER, " which  is  the  same  number 
used  in  the  corresponding  Part  A,  Form  3112-6,  it  is 
not  properly  completed  and  is  therefore  unacceptable. 

QlZi^_5arl_Frye,  81  IBLA  49  (May  18,  1984) 


Where  an  application  form  is  deemed  unacceptable 
under  the  automated  simultaneous  oil  and  gas  leasing 
system,  all  filing  fees  submitted  with  such  form  are 
returned  after  assessment  of  a $75  processing  fee,  even 
if  the  deficiency  which  renders  the  form  unacceptable 
is  not  discovered  until  after  selection  of  successful 
applications. 

8l£old_Eygene_Tuj:ner,  81  IBLA  106  (May  30,  1984) 


Whara  BLH  mails  a notice  to  a first-drawn 
applicant  in  a simultaneous  oil  and  gas  lease  drawing 
requiring  the  applicant  to  submit  a lease  offer  and 
tender  the  first  year’s  rental  in  accordance  with 
43  CFR  3112.4-1  (a),  the  applicant  will  be  deemed  to 
have  received  the  notice  if  it  was  sent  to  the  appli- 
cant's last  address  of  record,  regardless  of  whether  it 
was  in  fact  received  by  him.  However,  when  a letter  is 
returned  to  BLH  as  undeliverable,  BLM  should  examine 
the  case  record  to  see  if  it  contains  an  updated 
address.  If  an  updated  address  would  be  found  upon 
proper  examination,  the  notice  must  be  sent  to  the  new 
address  to  effect  service. 

S tephen.C ..Ritchie , 81  IBLA  162  (Hay  31,  1984) 
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Where  the  identification  number  on  an  automated 
simultaneous  oil  and  gas  lease  application  form  Part  B 
differs  from  that  on  Part  A,  the  application  is  unac- 
ceptable, and  appellant  is  entitled  to  a refund  of  her 
filing  fees  paid  in  excess  of  $75  per  application  form 
as  a result. 

M»ry  Nan  Spear.  81  IBLA  220  (June  6,  1984) 


A first-drawn  oil  and  gas  lease  application. 
Form  3112-6a,  is  properly  rejected  where  there  is  nc 
proper  Form  3112-6  on  file  with  the  Bureau  of  Land 
Management  at  the  time  of  the  drawing. 

Jydy.Fleming,  81  IBLA  290  (June  12,  1984) 


Where  a simultaneously  filed  oil  and  gas  lease 
application  is  executed  in  a manner  which  incorporates 
numerous  errors  and  violates  several  regulations,  and 
thus  creates  ambiguities  which  cannot  be  resolved  with- 
out the  subsequent  submission  of  further  information, 
the  application  should  be  rejected.  The  fact  that 
certain  of  these  errors  or  violations  have  been  held 
to  be  trivial  or  nonsubstantive  when  considered  indi- 
vidually in  ether  cases  cannot  serve  to  mitigate  the 
cumulative  effect  of  all  of  them  appearing  in  a single 
application. 

Maurice  H.  Coburn (On  Reconsideration) . 82  IBLA  112 

(July”  2 47  19847 


BLM  may  properly  reject  an  over-the-counter 
noncompetitive  oil  and  gas  lease  offer  for  acquired 
military  lands  which  were  subject  to  a Secretarial 
moratorium  on  noncompetitive  oil  and  gas  leasing  at  the 
time  that  the  offer  was  filed,  even  where  the  Secretary 
has  thereafter  rescinded  the  moratorium,  but  has  pro- 
vided that  the  land  will  be  leased  under  the  simultane- 
ous oil  and  gas  leasing  system. 

Bar rick_ E rpl or a ti on.COi , 82  IBLA  172  (Aug.  7,  1984) 


Failure  of  a first-drawn  simultaneous  oil  and  gas 
lease  application  to  reveal  the  relationship  between 
the  person  signing  the  application  and  the  corporate 
applicant,  contrary  to  provision  of  43  CFR  3112.2-1 (b), 
does  not  constitute  a substantial  defect  so  as  tc  pre- 
vent lease  issuance,  where  a reviewing  United  States 
District  Court  finds  that  the  Bureau  of  Land  Management 
employees  concerned  have  actual  knowledge  of  the  rela- 
tionship. 

iii Product iofl.CQi,  82  IBLA  228  (Aug.  23,  1984) 


Where  the  identification  number  on  an  automated 
simultaneous  oil  and  gas  lease  application  form 
Part  B differs  from  that  on  Part  A,  the  application 
is  unacceptable. 

» 82  IBLA  245  (Aug.  28,  1984) 


geins tate ment 

A noncompetitive  oil  and  gas  lease  offer  filed 
"over-the-counter"  is  properly  rejected  when  the 
accompanying  rental  payment  is  deficient  by  mere  than 
10  percent.  However,  in  appropriate  circumstances,  if 
the  balance  of  the  rental  is  paid  prior  to  rejection  by 
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BLM  and  there  are  no  intervening  rights  of  third  par- 
ties, the  offer  may  be  reinstated  with  priority  from 
the  date  the  deficiency  is  corrected. 

^2§_Ni_iIohnson,  78  IBLA  382  (Jan.  31,  1984) 


640-iC£e_Limitition 

Where  a junior  offeror  challenges  the  issuance 
of  a lease  to  a senior  offeror  on  the  basis  that  the 
senior  offer  improperly  included  320  acres  of  land  not 
available  for  noncompetitive  leasing  and  thereby 
asserts  that  the  lease  could  have  only  issued  for  less 
than  640  acres  of  land,  the  appeal  is  properly  rejected 
where  the  record  shows  that,  irrespective  of  the 
320  acres  in  question,  there  still  remained  640  acres 
of  other  public  land  within  the  lease  offer  as  required 
by  43  CFR  3110. 1-3  (a) . 

J2hH_D.._LaRue,  78  IBLA  239  (Jan.  10,  1984) 


Where  a subdivision  which  is  available  for  oil  and 
gas  leasing  in  one  township  would  normally  be  adjacent 
to  land  similarily  available  in  another  township,  a 
holding  that  a lease  offer  for  one  such  subdivision 
which  does  not  include  the  other  is  violative  of  the 
•'640-acre  rule"  will  be  vacated  upon  a showing  that 
the  two  townships  are  offset  and  the  subdivisions  con- 
cerned are  not  actually  adjacent. 

ILZ  in_W  a ll_10n_  Reconsider  a tion), , 80  IBLA  339  (May  10, 
1984) 


Six-mile_Sguare  Rule 

BLM  must  reject  a noncompetitive  over-the-counter 
oil  and  gas  lease  offer  filed  pursuant  to  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended,  30  U.S.C.  § 226 
(1976),  to  the  extent  that  the  land  has  been  patented 
with  no  mineral  reservation  to  the  United  States  and  in 
its  entirety  where  the  land  cannot  be  embraced  within  a 
6-mile  square  area  or  an  area  not  exceeding  six  sur- 
veyed sections  in  length  and  width  and  the  first  year's 
advance  rental  is  deficient  by  more  than  10  percent. 

J ai£s_M i_C hu dag wA_ John  E. _ Messenger , 79  TELA  1 (Feb.  2, 
1984) 


CANCELLATION 

BLM  must  cancel  a noncompetitive  oil  and  gas  lease 
of  acquired  lands  where  it  is  determined  after  lease 
issuance  that  the  lands  are  situated  within  the  bound- 
aries of  an  incorporated  city.  Such  lands  are  not 
subject  to  oil  and  gas  leasing  under  sec.  3 of  the 
Mineral  Leasing  Act  for  Acquired  Lands,  as  amended, 

30  U.S.C.  $ 352  (Supp.  V 1981). 

Robgrt_Eyon,  78  IBLA  232  (Jan.  9,  1984) 


It  is  improper  to  attempt  to  cancel  an  oil  and  gas 
lease  in  part  where  it  has  not  been  shown  that  the 
lease  was  issued  in  contravention  of  any  statutory  or 
regulatory  provision,  and  where  an  assignment  of  the 
lease  has  previously  been  submitted  to  BLM  by  a bona 
fide  purchaser,  with  a request  for  approval. 

Sever  ly_M._Harr  is,._  Amino  ilr  Inc.,  78  IBLA  251  (Jan.  10, 
19  3 4) 


Where  a noncompetitive  oil  and  gas  lease  errone- 
ously reflects  a lesser  mineral  interest  in  federally 
owned  lands  than  is  actually  held  by  the  United  States, 
but  where  the  lease  has  not  been  issued  in  contraven- 
tion of  any  regulatory  or  statutory  authority,  it  need 
not  be  canceled,  but  may  be  amended  to  reflect  that  gll 
of  the  available  Federal  interest  in  the  land  has,  in 
fact,  been  leased. 

H2Ea£e_H._AlyO£d_iy , 80  IBLA  49  (Mar.  28,  1984)  4 


Cancellation  of  a lease  or  portion  of  a lease  is 
improper  when  it  was  not  issued  in  violation  of  any 
statute  or  regulation. 

22]m_Elo^£e_Cgsile,  81  IBLA  53  (May  22,  1984) 


BLM  has  nc  authority  under  the  Mineral  Leasing  Act 
as  ai§fided  by  the  Combined  Hydrocarbon  Leasing  Act  of 
1981,  30  U.S.C.  $ 226(b)  (1982),  to  issue  a noncompeti- 

tive oil  and  gas  lease  for  land  within  a designated  tar 
sand  area.  A noncompetitive  lease  improvident 1 y issued 
after  the  enactment  of  the  amendment  in  violation  of 
its  requirements  is  properly  canceled  upon  discovery  of 
the  error. 

D2£2thy_ Lang ley,  81  IBLA  349  (June  25,  1984) 


Where  an  oil  and  gas  lease  has  been  issued  for 
lands  which  have  been  withdrawn  from  the  public  domain 
by  Executive  Order  for  Indian  purposes,  the  lease  must 
be  canceled.  The  Secretary  of  the  Interior  has  the 
authority  to  cancel  any  oil  and  gas  lease  which  is 
issued  contrary  to  law. 

Navajg_Tr ibe_of_I ndigns,  82  IBLA  387  (Sept.  13,  1984) 


COMMUNTTIZATION  AGREEMENTS 

Under  recent  amendments  to  43  CFR  3105.2-3 
(published  at  48  FR  33670  (July  22,  1983)),  a communi- 
tization  agreement  affecting  a Federal  oil  and  gas 
lease  may  be  approved  retroactively  and  serve  tc  extend 
a Federal  lease,  even  when  the  agreement  is  not  sub- 
mitted to  the  Department  until  after  the  expiration 
date  of  the  Federal  lease,  so  long  as  the  communi tiza- 
tion  agreement  has  been  executed  prior  to  the  expira- 
tion date. 

Briice_Andersgn,  80  IBLA  286  (May  4,  1984)  91  I.D.  203 


COMPENSATORY  ROYALTY 

A lease  may  be  extended  beyond  its  primary  term 
under  43  CFR  3107.9-1  (1982)  only  where  the  lessee  has 
been  notified  that  the  Department  has  made  an  initial 
determination  that  drainage  is  occurring  and  the  lessee 
has  informed  the  Department,  prior  to  the  lease  expira- 
tion date,  cf  his  willingness  tc  tender  compensatory 
royalty  in  accordance  with  its  determination  or  has 
actually  tendered  such  royalty  in  response  to  an 
assessment  before  the  lease  expiration  date. 

Brgce_Anderscn,  80  IELA  286  (May  4,  1984)  91  I.D.  203 
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0IL_AND_5AS_LEAS£S — Continued 


COMPETITIVE  LEASES 


COMPETITIVE  LEASES — Continued 


An  offeror  for  a Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  it.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a lease  for  any  given 
tract.  Therefore,  BLM  can  properly  reject  a noncom- 
petitive lease  offer  where  the  lands  are  included  in 
a favorable  petroleum  geological  province,  which  is 
leaseable  only  through  competitive  bidding  pursuant 
to  the  Mineral  Leasing  Act  of  1920,  as  modified  by 
the  Alaska  National  Interest  Lands  Conservation  Act. 

E_._B_._  Join  er , 78  IBLA  323  (Jan.  24,  19R4) 


The  Secretary  of  the  Interior  has  the  discre- 
tionary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  ascertain  the 
existence  of  a rational  basis  for  the  decision  if  dis- 
puted on  appeal. 

Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a rational  basis  for  the 
conclusion  that  the  bid  is  inadequate,  the  decision 
will  be  set  aside  and  the  case  remanded  for  compilation 
of  a more  complete  record  and  read  judication  of  the  bid. 
A justification  memorandum  that  does  not  reveal  the 
estimated  minimum  value  for  the  parcel  and  sufficient 
factual  data  to  establish  a rational  basis  therefor 
cannot  support  rejection  of  the  high  bid  for  the  parcel. 

Soatherj}_Union_Exnloration_Coi,  79  IBLA  90  (Feb.  16, 
1984)" 


Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  tor 
compilation  of  a more  complete  record  and  readjudica- 
tion of  the  bid.  A justification  memorandum  that  does 
not  reveal  the  estimated  minimum  value  fcr  the  parcel 
and  sufficient  factual  data  cannot  support  rejection  of 
the  high  bid  for  the  parcel. 

Sout hern_Dnion_E2t2loration_Coi,  79  IBLA  225  (Feb.  29, 
1984)" 


The  Department  is  entitled  to  rely  on  the  reasoned 
analysis  of  its  technical  experts  in  matters  concerning 
geologic  evaluation  of  tracts  of  land  offered  at  a sale 
of  competitive  oil  and  gas  leases.  Where  a decision  to 
reject  a bid  has  been  made  in  a careful  and  systematic 
manner  utilizing  the  advice  of  such  experts,  the  deci- 
sion will  not  be  reversed,  even  though  the  determination 
may  be  subject  to  reasonable  differences  of  opinion, 
notwithstanding  any  immaterial  defects  in  BLM's  analy- 
sis, where  an  appellant  fails  to  meet  its  affirmative 
obligation  to  establish  that  its  bid  is  a reasonable 
reflection  of  fair  market  value. 

VikiHa-Resources.Corp^,  80  IBLA  245  (Apr-  30,  1984) 


Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a more  complete  record  and  readjudica- 
tion of  the  bid.  A record  that  does  not  reveal  the 
estimated  minimum  acceptable  value  for  a parcel  and 
sufficient  factual  data  indicating  the  derivation  of 


that  value  cannot  support  rejection  of  the  high  bid  tor 
the  parcel. 

Larr.y_White,  81  IBLA  19  (May  15,  ^.984) 

R._T._Nakaoka,  81  IBLA  197  (June  1,  1984) 


Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  tace  and 
the  record  fails  to  disclose  a sufficient  factual 
basis  for  the  conclusion  that  the  bid  is  inadequate, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  compilation  of  a more  complete  record  and  readju- 
dication of  the  bid. 

M®sa_Petr oleum_Co<. , 81  IBLA  194  (June  1 , 1984) 


BLM  has  no  authority  under  the  Mineral  Leasing  Act 
as  amended_ty  the  Combined  Hydrocarbon  Leasing  Act  cf 
1981,  30  U.S.C.  $ 226(b)  (1982),  to  issue  a noncompeti- 

tive oil  and  gas  lease  for  land  within  a designated  tar 
sand  area.  A noncompetitive  lease  improvident ly  issued 
after  the  enactment  cf  the  amendment  in  violation  of 
its  requirements  is  properly  canceled  upon  disccvery  cf 
the  error. 

Doro t h^_Lang le^ , 81  IBLA  349  (June  25,  1984) 


The  Secretary  of  the  Interior  has  the  authority  to 
reject  a high  bid  in  a competitive  oil  and  gas  lease 
sale  where  the  record  shows  a raticnal  basis  fcr  the 
conclusion  that  the  amount  of  the  bid  was  inadequate. 

Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  fcr 
compilation  of  a more  complete  record  and  readjudica- 
tion of  the  bid.  A record  that  does  not  reveal  the 
presale  evaluation  for  a parcel  and  sufficient  factual 
data  indicating  the  derivation  of  that  value  cannot 
support  rejection  of  the  high  bid  fcr  the  parcel. 

Kevin_J._Bliss_et._al.,  82  IBLA  31  (July  6,  1984) 


Where  a competitive  oil  and  gas  lease  imposes 
additional  stipulations  without  prior  notice  to  the 
offeror,  the  offeror  may  accept  or  reject  the  lease 
containing  the  additional  stipulations.  The  imposi- 
tion of  additional  stipulations  without  notice  to  the 
offeror  defers  the  15-day  period  in  43  CFR  3132.5(e) 
until  the  offeror  has  notice  of  the  stipulations  to  be 
included  in  the  lease. 

T?3SaCQ  a-S.A.  et  al. . 82  IBLA  61  (July  11,  1984) 
Sliell_Oil_CoA_et_alA,  83  IBLA  22  (Sept.  21,  1984) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Clarence_ Sherman,  82  IBLA  64  (July  12,  1984) 
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COMPETITIVE  LEASES-- Continued 

A CLM  decision  rejecting  a high  bid  for  a parcel 
of  land  in  a competitive  oil  and  gas  lease  sale  as 
inadequate  will  be  affirmed  where  appellant  fails  to 
overcome  the  Government's  prima  facie  showing  of  the 
correctness  of  its  estimated  minimum  acceptable  fair 
market  value  for  the  parcel  and  to  establish  that 
appellant's  bid  reasonably  reflects  fair  market  value. 

Ill2_ We s 1 1 a n d s_Coi , 82  IBLA  129  (July  25,  1984) 

£he_Westlands_Co. , 83  IBLA  43  (Sept.  24 , 1984) 


Tha  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  verify  a 
rational  basis  for  the  decision  if  disputed  on  appeal. 

Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a factual  basis  sufficient 
to  support  the  conclusion  that  the  bid  is  inadequate, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  compilation  of  a more  complete  record  and  readjudi- 
cation of  the  bid. 

Craig_Folson,  82  IBLA  294  (Aug.  31,  1984) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a sufficient  factual 
basis  for  the  conclusion  that  the  bid  is  inadequate 
the  decision  will  be  set  aside  and  the  case  remanded 
for  compilation  of  a more  complete  record  and  readju- 
dication of  the  bid. 

ili£iia2i_Shearn , 83  IBLA  53  (Sept.  24,  1984) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

The  Department  is  entitled  to  rely  on  the  reasoned 
analysis  of  its  technical  experts  in  matters  concerning 
geologic  evaluation  of  tracts  of  land  offered  at  a sale 
of  competitive  oil  and  gas  leases.  Where  a decision  to 
reject  a bid  has  been  made  in  a careful  and  systematic 
manner  utilizing  the  advice  of  such  experts,  the 
decision  will  not  be  reversed,  even  though  the  deter- 
mination may  be  subject  to  reasonable  differences  of 
opinion,  where  an  appellant  fails  to  meet  its  affirma- 
tive obligation  to  establish  that  its  bid  is  a reason- 
able reflection  of  fair  market  value. 

5Qnald_C._Agel,  83  IBLA  76  (Sept.  28,  1984) 


consent  of  agency 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  offeror  to  accept  stipulations  reasonably 
designed  to  protect  environmental  and  other  land  use 
values  as  a condition  precedent  to  the  issuance  of  a 
lease  for  land  located  in  a national  forest.  Where  cn 
appeal  an  offerer  registers  objections  concerning  such 
stipulations,  and  the  Forest  Service  subsequently  clar- 
ifies the  nature  of  the  stipulations  and  the  offeror 
raises  no  further  complaints,  the  imposition  of  the 
stipulation  will  be  upheld. 

es_Mj__Chud now t_[1aiiren t _^_a__Giesber t , 78  IBLA  317 
(Jan.  24,  1984) 


* 


The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  U.S.C.  $5  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  to  the  issu- 
ance of  a lease  for  such  land.  Absent  such  consent, 
the  Department,  of  the  Interior  is  without  authority  to 
issue  a lease. 

Fred erick_^_ Smith , 78  IBLA  345  (Jan.  25,  1984) 


The  Mineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended,  30  O.S.C.  §§  351-359  (1976),  requires 
that  the  consent  of  the  administrative  agency  having 
jurisdiction  over  acquired  land  described  in  a lease 
application  be  obtained  prior  to  the  issuance  of  a 
lease  for  such  land.  Absent  consent,  the  Department  of 
the  Interior  is  without  authority  to  issue  a lease. 
Where  an  offerer  seeks  to  lease  lands  under  the  juris- 
diction of  the  Department  of  the  Navy,  and  that  Depart- 
ment refuses  consent,  no  lease  may  issue. 

Union_Oil_Cox_of_Cal iforniax_Stephen_E.  Bubal  a,  7 9 IBLA 
86  (Feb.  16,  1984)' 


DESCRIPTION  OF  LAND 

Where  43  CFR  3 1 01 . 2- 3 (b)  (3 ) (1982)  allowed  the 

use  of  the  acquisition  tract  number  assigned  by  the 

acquiring  agency  to  identify  land  sought  to  be  leased,  -r 

an  acquired  lands  oil  and  gas  lease  offer  using  numbers 

assigned  by  the  acquiring  agency  and  accompanied  by  a 

map  on  which  the  location  of  individual  tracts  within 

the  administrative  unit  is  clearly  marked  and  labeled 

is  acceptable.  — 

Leon_F._Scull^x_Jr.x  Pa ul_D._Eeair d , 79  IBLA  117 
(Feb.  22,  1984) 


Where  an  oil  and  gas  lease  offer  for  unsurveyed, 
acquired  lands  in  the  Monongahela  National  Forest  is 
protested  on  the  basis  that  the  metes  and  bounds 
description  cf  the  lands  sought  fails  to  close,  and  the 
protest  is  dismissed  because  even  though  the  descrip- 
tion does  net  close,  the  offer  is  accompanied  by  a map 
clearly  showing  the  desired  lands,  such  dismissal  is 
improper.  Notwithstanding  the  inclusion  of  the  map,  a 
description  that  fails  to  close  is  a defective  descrip- 
tion which  does  not  entitle  the  offeror  to  the  award  of 
a lease  thereto. 

£™oco_Production_Co.,  81  IBLA  323  (June  19,  1984) 
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DESCRIPTION  OP  LAND — Continued 

1 description  in  an  over-the-counter  offer  for  the 
SE  1/4  SE  1/4  sec.  9,  T.  3 N.  , R.  32  W.,  fifth  princi- 
pal meridian,  less  and  except  a 5-acre  parcel  that  the 
applicant  describes  by  a metes  and  bounds  description 
tied  to  the  nearest  existing  survey  corner  is  suffi- 
cient to  satisfy  the  regulation  governing  land  descrip- 
tions of  surveyed  public  domain. 

liS-Bi-Saif h.  81  IBLA  337  (June  21,  1984) 


A noncompetitive  acquired  lands  oil  and  gas  lease 
offer  for  lands  not  surveyed  under  the  rectangular 
system  for  public  land  surveys  is  properly  rejected 
where  the  offeror  fails  to  include  a map,  where  land 
is  included  in  the  description  which  is  not  owned  by 
the  onited  States,  or  where  the  land  description  is 
inadequate. 

Jaaes_(U_Chudnow,  82  IBLA  95  (July  19,  1984) 


DISCRETION  TO  LEASE 

The  Secretary  of  the  Interior  has  the  discre- 
tionary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  ascertain  the 
existence  of  a rational  basis  for  the  decision  if  dis- 
puted on  appeal. 

Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a rational  basis  for  the 
conclusion  that  the  bid  is  inadequate,  the  decision 
will  be  set  aside  and  the  case  remanded  for  compilation 
of  a more  complete  record  and  readjudication  of  the  bid. 
A justification  memorandum  that  does  not  reveal  the 
estimated  minimum  value  for  the  parcel  and  sufficient 
factual  data  to  establish  a rational  basis  therefor 
cannot  support  rejection  of  the  high  bid  for  the  parcel. 

Sout  her  n_n  rjion_  Expl  or  a tj.on_Coi  , 79  IBLA  90  (Feb.  16, 
1984) 


Where  a competitive  oil  and  gas  lease  high  bi'd  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a more  complete  record  and  readjudica- 
tion of  the  bid.  A justification  memorandum  that  does 
not  reveal  the  estimated  minimum  value  for  the  parcel 
and  sufficient  factual  data  cannot  support  rejection  of 
the  high  bid  for  the  parcel. 

S ou t h e r n_ Onion _ E xeI or at ian_Co . , 79  IBLA  225  (Feb.  29, 
1984) 


The  Department  is  entitled  to  rely  on  the  reasoned 
analysis  of  its  technical  experts  in  matters  concerning 
geologic  evaluation  of  tracts  of  land  offered  at  a sale 
of  competitive  oil  and  gas  leases.  Where  a decision  to 
reject  a bid  has  been  made  in  a careful  and  systematic 
manner  utilizing  the  advice  of  such  experts,  the  deci- 
sion will  not  be  reversed,  even  though  the  determination 
may  be  subject  to  reasonable  differences  cf  opinion, 
notwithstanding  any  immaterial  defects  in  BLB's  analy- 
sis, where  an  appellant  fails  to  meet  its  affirmative 
obligation  to  establish  that  its  bid  is  a reasonable 
reflection  of  fair  market  value. 


2IL_ASB_£i£_Ii£lSES--Continu  ed 
DISCRETION  TO  LEASE--Continued 

BLB  may,  in  its  discretion,  reject  any  offer  to 
lease  Federal  lands  for  oil  and  gas  upon  a determina- 
tion supported  by  facts  of  record  that  leasing  would 
not  be  in  the  public  interest,  e^g,.,  where  leasing 
might  adversely  affect  the  Yuma  clapper  rail,  a 
federally  listed  endangered  species. 

Where  BLR  rejects  an  oil  and  gas  lease  offer,  in 
order  to  protect  a federally  listed  endangered  species, 
the  record  should  ordinarily  reflect  consideration  of 
whether  leasing  subject  to  protective  stipulations, 
including  no  surface  occupancy,  would  not  adequately 
serve  the  public  interest.  Where  the  record  indicates 
that  BLR  failed  to  consider  alternatives  to  no  leasing, 
the  case  will  be  remanded  to  BLB  for  such  an  assessment. 

BLR  may  properly  reject  an  oil  and  gas  lease  offer 
in  order  to  protect  a federally  listed  endangered  spe- 
cies pending  the  availability  of  further  studies  cf  the 
effect  of  oil  and  gas  exploration  and  development  on  a 
resident  population  of  that  species. 

Chevron  n.S.A..  Inc.,  80  IBLA  324  (Ray  8,  1984) 


Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a more  complete  record  and  readjudica- 
tion of  the  bid.  A record  that  does  not  reveal  the 
estimated  minimum  acceptable  value  for  a parcel  and 
sufficient  factual  data  indicating  the  derivaticn  of 
that  value  cannot  support  rejection  of  the  high  bid  for 
the  parcel. 

LaEEI-HhiiS.  81  IBL4  19  <MaT  15 ' 198 9 ) 

£i_Ti_Nakaoka,  81  IBLA  197  (June  1,  1984) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a sufficient  factual 
basis  for  the  conclusion  that  the  bid  is  inadequate, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  compilation  of  a more  complete  record  and  readju- 
dication of  the  bid. 

RSSS_P§iEoisa®_Co.,  81  IBLA  194  (June  1,  1984) 

Michael  Shearn.  83  IBLA  53  (Sept.  24,  1984) 


BLR  may,  in  its  discretion,  decline  to  issue  an 
oil  and  gas  lease,  pursuant  to  an  over-the-counter 
offer,  where  its  records  do  not  clearly  show  that  the 
title  to  the  oil  and  gas  is  in  the  United  States. 
Erior  to  such  action,  however,  BLB  should  affcrd  the 
cfferor  an  opportunity  to  show  that  the  United  States 
does,  in  fact,  own  title  to  the  oil  and  gas  interests 
in  the  lands  sought  to  be  leased. 

Russell  H.  Green,  Jr.,  81  IBLA  201  (June  1,  1984) 


viking_Resources_Corp. , 80  IBLA  245  (Apr.  30,  1984) 
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2XL_  AN  D_3  AS  LEASES-- Continued 
DISCRETION  TO  LEASE — Continued 

The  Secretary  of  the  Interior  has  the  authority  to 
reject  a high  bid  in  a competitive  oil  and  gas  lease 
sale  where  the  record  shows  a rational  basis  for  the 
conclusion  that  the  amount  of  the  bid  was  inadequate. 

Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a more  complete  record  and  readjudica- 
tion of  the  bid.  A record  that  does  not  reveal  the 
presale  evaluation  for  a parcel  and  sufficient  factual 
data  indicating  the  derivation  of  that  value  cannot 
support  rejection  of  the  high  bid  for  the  parcel. 

Ke vin_ Ji_Bliss_e t_a 1. , 82  IBLA  31  (July  6,  1984) 


If  an  oil  and  gas  lease  is  to  be  issued  for  a 
particular  tract,  it  must  be  issued  to  the  first- 
qualified  applicant.  An  application  filed  pursuant  to 
the  simultaneous  filing  procedure  and  selected  with 
first  priority  is  a noncompetitive  application  to  lease 
for  oil  and  gas  and  does  not  create  a property  right  in 
the  applicant  but  is  merely  a hope  or  expectation.  The 
Secretary  of  the  Interior  may,  in  his  discretion, 
reject  any  application  to  lease  for  oil  and  gas.  An 
application,  however,  may  not  be  rejected  on  a basis 
other  than  that  permitted  by  law. 

N ola_G race_P ta synsk i , 82  IBLA  48  (July  11,  1984) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

C la re nce_ Sherman , 82  IBLA  64  (July  12,  1984) 


A ELM  decision  rejecting  a high  bid  for  a parcel 
of  land  in  a competitive  oil  and  gas  lease  sale  as 
inadequate  will  be  affirmed  where  appellant  fails  to 
overcome  the  Government's  prima  facie  showing  of  the 
correctness  of  its  estimated  minimum  acceptable  fair 
market  value  for  the  parcel  and  to  establish  that 
appellant's  bid  reasonably  reflects  fair  market  value. 

Ihe_Westlands_Coi,  82  IBLA  129  (July  25,  1984) 

t la  nd  s_Cp_. , 83  IBLA  43  (Sept.  24,  1984) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  verify  a 
rational  basis  for  the  decision  if  disputed  on  appeal. 

Where  a competitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  a factual  basis  sufficient 
to  support  the  conclusion  that  the  bid  is  inadequate, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  compilation  of  a more  complete  record  and  readjudi- 
cation of  the  bid. 

Craig_Folson,  82  IBLA  294  (Aug.  31,  1984) 


2IL_AED_GAS_L£ A SES--Con tinned 
DISCRETION  TO  LEASE — Continued 

The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

The  Department  is  entitled  to  rely  on  the  reasoned 
analysis  of  its  technical  experts  in  matters  concerning 
geologic  evaluation  of  tracts  of  land  offered  at  a sale 
of  competitive  oil  and  gas  leases.  Where  a decision  to 
reject  a bid  has  been  made  in  a careful  and  systematic 
manner  utilizing  the  advice  of  such  experts,  the 
decision  will  not  be  reversed,  even  though  the  deter- 
mination may  be  subject  to  reasonable  differences  of 
opinion,  where  an  appellant  fails  to  meet  its  affirma- 
tive obligation  to  establish  that  its  bid  is  a reason- 
able reflection  of  fair  market  value. 

Eon al d_£ . _ Age! , 83  IBLA  76  (Sept.  28,  1984) 


EXPIRATION 

Under  recent  amendments  to  43  CFR  3105.2-3 
(published  at  48  FR  33670  (July  22,  1983)),  a communi- 
tization  agreement  affecting  a Federal  oil  and  gas 
lease  may  be  approved  retroactively  and  serve  to  extend 
a Federal  lease,  even  when  the  agreement  is  not  sub- 
mitted to  the  Department  until  after  the  expiration 
date  of  the  Federal  lease,  so  long  as  the  communitiza- 
tion  agreement  has  been  executed  prior  to  the  expira- 
tion date. 

A lease  may  be  extended  beyond  its  primary  term 
under  43  CFR  3107.9-1  (1982)  only  where  the  lessee  has 
been  notified  that  the  Department  has  made  an  initial 
determination  that  drainage  is  occurring  and  the  lessee 
has  informed  the  Department,  prior  to  the  lease  expira- 
tion date,  of  his  willingness  to  tender  compensatory 
royalty  in  accordance  with  its  determination  or  has 
actually  tendered  such  royalty  in  response  to  an 
assessment  before  the  lease  expiration  date. 

Bruce, Anderson,  80  IBLA  286  (May  4,  1984)  91  I.D.  203 


An  oil  and  gas  lease  expires  upon  the  running  of 
its  primary  term  unless  eligible  fcr  extension  as  pro- 
vided by  43  CFR  Subpart  3701.  While  a request  for 
suspension  of  a lease  may  be  retroactively  approved 
after  the  lease  has  expired,  no  suspension  application 
may  be  approved  where  the  application  itself  is  net 
filed  until  after  the  expiration  date  of  the  lease, 
unless  it  can  be  found  that  actions  of  the  Department 
have  constituted  a de  facto  suspension  of  the  lease 
during  its  term. 

Eilliam_C.._  Kirk  wood,  81  TELA  20  4 (June  1,  1984) 


EXTENSIONS 

The  partial  commitment  of  lands  within  an  oil  and 
gas  lease  to  a unit  agreement  segregates  the  lands  in 
the  lease  intc  separate  leases  embracing  these  lands 
committed  to  the  unit  and  those  lands  not  unitized. 

The  lease  committed  to  the  unit  continues  in  effect 
for  as  long  as  committed  provided  that  production  is 
obtained  within  the  unit  prior  to  expiration  of  the 
term  of  the  lease.  Upon  commitment  and  segregation  of 
the  ncnproducing  portion  of  a producing  oil  and  gas 
lease  prior  to  expiraticn  of  its  primary  term  or  its 
extended  term  (other  than  by  production),  production 
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2IL_£1D_§  AS  EASES--  Continued 
EJf  TENSIONS  — Continued 

on  the  nonunitized  portion  of  the  lease  will,  not  serve 
to  extend  the  unitized  portion. 

£cngcox_XncA,  80  IBLA  161  (Apr.  11,  1984)  91  I.D.  181 


Under  recent  amendments  to  43  CFR  3105.2-3 
(published  at  48  FR  33670  (July  22,  1983)),  a communi- 
tization  agreement  affecting  a Federal  oil  and  gas 
lease  may  be  approved  retroactively  and  serve  to  extend 
a Federal  lease,  even  when  the  agreement  is  not  sub- 
mitted to  the  Department  until  after  the  expiration 
date  of  the  Federal  lease,  so  long  as  the  comraunitiza- 
tion  agreement  has  been  executed  prior  to  the  expira- 
tion date. 

A lease  may  be  extended  beyond  its  primary  term 
under  43  CFR  3107.9-1  (1982)  only  where  the  lessee  has 
been  notified  that  the  Department  has  made  an  initial 
determination  that  drainage  is  occurring  and  the  lessee 
has  informed  the  Department,  prior  to  the  lease  expira- 
tion date,  of  his  willingness  to  tender  compensatory 
royalty  in  accordance  with  its  determination  or  has 
actually  tendered  such  royalty  in  response  to  an 
assessment  before  the  lease  expiration  date. 

uce_^ n d er son , 80  IBLA  286  (May  4,  1984)  91  I.D.  203 


A finding  that  an  oil  and  gas  lease  has  expired 
for  failure  of  one  of  several  lessees  of  record  to 
execute  a joinder  to  a unit  agreement  for  a producing 
unit  will  be  set  aside,  in  the  absence  of  intervening 
rights  in  the  leasehold,  where  a substantial  allegation 
is  made  that  an  assignment  of  record  was  intended  by 
the  parties  to  convey  all  the  interest  of  that  lessee 
to  an  assignee  who  timely  executed  a joinder  to  the 
unit  agreement. 

Monsantg_Co.,  82  IBLA  108  (July  24,  1984) 


FTRSI-QU  ALIFIED  APPLICANT 

An  oil  and  gas  lease  offer  must  be  rejected 
when  the  land  applied  for  has  been  leased  to  a senior 
offeror  under  a proper  offer. 

Bollwet her_Expl oration_Cgi,  78  IBLA  188  (Jan.  4,  1984) 

7 9 IBLA  259  (Mar.  6,  1984) 
Ihirles_Ej._Sh.iw,  81  IBLA  347  (June  25,  1984) 


A junior  over-the-counter  noncompetitive  oil  and 
gas  lease  offer  is  properly  rejected  where  the  lands 
have  been  leased  to  a senior  offeror  and  the  junior 
offeror  fails  to  provide  valid  reasons  why  the  senior 
offer  should  be  considered  defective. 

78  IBLA  239  (Jan.  10,  1984) 


An  oil  and  gas  lease  offer  is  properly  rejected 
under  provision  of  43  CFR  3113.1-1  (a)  where  the  offeror 
signs  only  two  copies  of  five  submitted  lease  offer 
forms. 

Gian  R.  Cassarino,  78  IBLA  242  (Jan.  10,  1984) 

" “ 91  I.D.  9 


01 L_ A N D_3 

FIRSI-QU ALIFIED  A PPL I CANT- -Continued 

Failure  of  an  applicant  to  date  a simultaneous 
oil  and  gas  lease  application  in  accordance  with 
43  CFR  3112.2-1  (c)  (1982)  does  not  require  rejection 

of  the  application. 

BilU§_Li_Emiick,  78  IBLA  358  (Jan.  27,  1984) 

79  IBLA  146  (Feb.  23,  1984) 


Where  an  acquired  lands  oil  and  gas  lease  offeror 
signs  an  offer  form  in  ink,  photocopies  exact  reproduc- 
tions of  the  offer  form,  including  the  signature,  with 
the  intent  that  the  photocopied  signature  be  his  signa- 
ture, and  submits  the  documents  as  the  offer,  that 
offer  fulfills  the  signature  requirement  of  43  CFR 
3111.1-2  (a)  (1981),  and  it  is  improper  to  reject  that 

offer  because  the  photocopies  were  not  personally 
signed. 

J^®es_Li_Camt lcs_TI Tx_Christine_Ci_Camblos,  78  IBLA 
369  (Jan. “30,  19847 


An  applicant  receiving  priority  in  a drawing  of 
simultaneously  filed  oil  and  gas  lease  applications 
who  fails  to  submit  the  payment  of  the  proper  amount 
of  advance  rental  within  30  days  after  receipt  of  a 
notice  that  payment  is  due,  as  prescribed  by  43  CFR 
3112. 4-1  (a) , is  automatically  disqualified  to  receive 
a lease. 

P._WA_Jories,  79  ipla  295  (Mar.  20,  1984) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  are 
not  received  by  the  proper  BLK  office  within  30  days 
from  receipt  of  notice  of  rental  due. 

P._A._Ranp,  80  IBLA  133  (Apr.  6,  1984) 


An  applicant  cannot  receive  any  priority  based  on 
an  application  deemed  to  be  unacceptable,  even  though 
the  application  is  included  in  the  selection  process 
and  selected  with  priority. 

Howell_Roberts_Sp>ear , 80  IBLA  150  (Apr.  6,  1984) 


Where,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  first  year's  advance  rental  payment 
within  30  days  after  receipt  of  notice,  as  prescribed 
by  43  CFR  3112.4-1  (a)  (1982),  his  lease  offer  must  be 

rejected . 

Sx_Hx_Par tn ers , 80  IBLA  153  (Apr.  9,  1984) 


In  Lowey  v.  Watt,  684  F.2d  957  (D.C.  Cir.  1982), 
and  Coyer  v.  Watt, "720  F.2d  626  (10th  Cir.  1983),  the 
amendment  and  disclaimer  of  Fred  L.  Engle,  d.b.a. 
Resource  Service  Co.  was  held  tc  be  effective  to  waive 
the  exclusive  agency  provision  that  formed  part  of  the 
company's  contract  with  its  clients.  The  waiver  being 
effective,  neither  the  company  nor  Engle  possessed  an 
interest  in  a client's  cffer  at  the  time  of  a drawing 
of  simultaneously  filed  oil  and  gas  lease  offers  so  as 
to  invalidate  the  offer. 

n_  W_isconsin_Pipeline_Coi [QH_R  econ  si  derat  ion  j_x 

Geosearcht_Inc.x_John_A._kochergen,  80  IBLA  317 

(May“7, "19847“ 
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2IL-AND  J3&S_gE A SES-- Continued 

FIRST-QUALIFIED  APPLICANT--Cont inued 

Where,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  executed  lease  agreement  and 
first  year's  advance  rental  payment  within  30  days 
after  receipt  of  notice  to  do  so,  as  prescribed  by 
43  CFR  3112.6-1  (a),  his  lease  application  must  be 
rejected  . 

Fred  William  gerger,  81  TELA  344  (June  25,  1484) 


If  an  oil  and  gas  lease  is  to  be  issued  for  a 
particular  tract,  it  must  be  issued  to  the  first- 
qualified  applicant.  An  application  filed  pursuant  to 
the  simultaneous  filing  procedure  and  selected  with 
first  priority  is  a noncompetitive  application  to  lease 
for  oil  and  gas  and  does  not  create  a property  right  in 
the  applicant  but  is  merely  a hope  or  expectation.  The 
Secretary  of  the  Interior  may,  in  his  discretion, 
reject  any  application  to  lease  for  oil  and  gas.  An 
application,  however,  may  not  be  rejected  on  a basis 
other  than  that  permitted  by  law. 

The  first-qualified  applicant  for  an  oil  and  gas 
lease  acquires  no  vested  right  to  have  a lease  issued 
to  him  but  only  a right  to  be  preferred  over  other 
applicants  if  a lease  is  to  be  issued  and  his  applica- 
tion may  be  rejected  if  it  is  determined  that  a pre- 
viously terminated  lease  including  the  lands  sought 
for  leasing  should  be  reinstated  under  sec.  401  of  the 
Federal  Oil  and  Gas  Royalty  Management  Act,  p.L.  97-451, 
96  Stat.  2447,  which  amended  sec.  31  of  the  Mineral 
Leasing  Act  of  1920,  30  U.S.C.  § 188  (1982). 

Noli_irace_Ptasyns)ci , 82  IBLA  48  (July  11,  1984) 


In  a simultaneous  oil  and  gas  lease  drawing,  the 
first-qualified  applicant  drawn  with  first  priority  is 
entitled  to  receive  the  lease.  An  appeal  is  properly 
dismissed  where  the  appellant  fails  to  pcint  out  the 
grounds  on  which  the  decision  appealed  from  is  in 
error,  and  the  allegations  in  his  statement  of  reasons 
are  irrelevant  and  immaterial. 

Chickasaw_0il_5_GasA_Inci#  82  IBLA  59  (July  11,  1984) 


BLH  may  not  properly  reject  a simultaneous  oil  and 
gas  lease  application  where  the  application  is  signed 
on  behalf  of  the  applicant  and  the  signature  includes 
the  title  of  the  applicant  as  "partner"  of  a particular 
partnership,  designated  as  another  party  in  interest, 
since  it  is  possible  to  determine  the  identity  of  the 
applicant  and  the  word  referring  to  title  should  have 
been  treated  as  surplusage. 

Ann_flJl_Ea2is_et_a!i,  82  IBLA  i51  (juiy  30,  1984) 


KNOWS  GEOLOGIC  STRUCTURE 

Unler  30  U.S.C.  5 226(b)  (Supp.  V 1981),  lands 
within  the  known  geological  structure  of  a producing 
°il  gas  field  may  be  leased  only  by  competitive 
bidding-  Where  lands  are  determined  to  be  within  such 
a structure  prior  to  issuance  of  a lease,  a noncompeti- 
tive lease  offer  for  such  lands  must  be  rejected. 

An  applicant  for  a noncompetitive  oil  and  gas 
lease  who  challenges  a determination  that  certain  lands 
are  within  the  known  geological  structure  of  a produc- 
ing oil  or  gas  field  has  the  burden  of  showing  that  the 
determination  is  in  error.  Absent  any  argument  of  fact 
or  evidence  suggesting  such  error,  the  determination 
will  be  upheld. 

ephen_M. _ Naslund , 79  IBLA  252  (Mar.  5,  1984) 


KNOWN  GEOLOGIC  STRUCTURE--Continued 


A known  geologic  structure  is  a trap,  either 
structural  or  stratigraphic  in  nature,  in  which  an 
accumulation  of  oil  or  gas  has  been  discovered  by 
drilling  and  determined  to  be  productive,  and  which 
includes  all  acreage  that  is  presumptively  productive. 


Land  within  a known  geologic  structure  of  a pro- 
ducing oil  or  gas  field  may  only  be  leased  after  com- 
petitive bidding. 


An  applicant  for  a noncompetitive  acquired  lands 
oil  and  gas  lease  who  challenges  a determination  by  BLM 
that  land  is  within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  has  the  burden  of  showing 
that  the  determination  is  in  error. 


Reed_In t er n a t i c na 1 , 80  I E LA  145  (Apr.  6,  1984) 


t 


Where  the  Minerals  Management  Service  determines 
part  of  a noncompetitive  oil  and  gas  lease  issued  in 
1971  to  be  within  an  undefined  known  geologic 
structure,  a decision  to  increase  rental  to  $2  per  acre 
is  erroneous  where  the  record  shows  the  lease  is  com- 
mitted to  an  approved  unit  plan  with  a well  capable  of 
production,  with  a general  provision  for  allocation  of 
production  but  all  the  lease  acreage  is  outside  the 
participating  area.  An  increase  of  rental  rate  is  net 
appropriate  for  such  a lease  where  the  terms  of  the 
lease  specifically  direct  that  the  rental  rate  remain 
at  $0.50  per  acre. 

P2CO_ Pet role um_Corpi , 81  IBLA  65  (May  22,  1984) 


Where  the  Minerals  Management  Service  determines 
part  of  noncompetitive  oil  and  gas  leases  issued  in 
1971  and  1972  to  be  within  an  undefined  known  geologic 
structure,  a decision  to  increase  rental  for  all 
acreage  to  $2  per  acre  is  erroneous  where  the  record 
shows  the  lease  is  committed  to  an  approved  unit  plan 
with  a well  capable  of  production  and  a general  provi- 
sion for  allocation  of  production.  Where  the  terms  of 
the  leases  specifically  direct  that  the  rental  rate 
remain  at  $0.50  per  acre  for  acreage  outside  a parti- 
cipating area,  an  increased  rental  rate  is  not  appro- 
priate for  that  acreage. 

Piceance_ partners,  82  IBLA  101  (July  24,  1894) 


* 


Where  BLH  rejects  a noncompetitive  oil  and  gas 
lease  offer  because  of  a determination  that  the  land  -* 

is  within  the  known  geologic  structure  of  a producing 
oil  or  gas  field  and  fails  to  support  the  decision 
in  the  record,  the  decision  will  be  set  aside  and  the 
case  remanded  to  substantiate  the  basis  of  the  KGS 
determination  in  light  of  the  information  tendered  by 
the  offeror  on  appeal. 

Ihsaas.connell,  8 2 IBLA  132  (July  27,  1984) 


Under  30  U.S.C.  i 226  (b)  (1982),  lands  within  the 

known  geologic  structure  of  a producing  oil  or  gas  field 
may  be  leased  only  by  competitive  bidding.  where  lands 
are  determined  to  be  within  such  a structure  after  a 
simultaneous  oil  and  gas  lease  drawing  but  prior  to 
issuance  of  a lease,  a simultaneous  oil  and  gas  lease 
application  for  such  lands  must  be  rejected.  The 
applicant  has  no  vested  rights  to  issuance  of  a lease. 

Where  a simultaneous  oil  and  gas  lease  applicant, 
whose  application  has  been  rejected  because  it  covers 
land  within  a known  geologic  structure,  submits 
probative  evidence  contravening  the  determination  that 
the  land  is  presumptively  productive  of  oil  and  gas, 
which  is  not  fully  rebutted,  but  where,  nonetheless, 
questions  of  fact  remain  unresolved  by  the  record,  a 
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2lk_&EB_£iS_L5ASgS-- Continued 

KHOWN  GEOLOGIC  STRUCTURE— Continued 

hearing  is  appropriate  to  establish  a sufficient  record 
to  permit  decision. 

kioid_Cheiical_Salesx_Inc. # 82  IBLA  182  (Aug.  13,  1984) 


Where  BLB  has  determined  that  any  part  of  the 
lands  described  in  a noncoipetit ive  oil  and  gas 
lease  is  within  an  undefined  known  geologic  structure, 
the  lessee  is  required  to  pay  increased  rental  in 
accordance  with  43  CFR  3103. 3-2  (b)  (1)  (1982). 

LiliS3Ston_6_Courdin_Expl2rationx_Inc. , 82  IBLA  336 
(Sept. “T27~T 984f“~ 


LANDS  SUBJECT  TO 

BLN  aust  cancel  a noncompetitive  oil  and  gas  lease 
of  acquired  lands  where  it  is  determined  after  lease 
issuance  that  the  lands  are  situated  within  the  bound- 
aries of  an  incorporated  city.  Such  lands  are  not 
subject  to  oil  and  gas  leasing  under  sec.  3 of  the 
Mineral  Leasing  Act  for  Acquired  Lands,  as  amended, 

30  U.S.C.  $ 352  (Supp.  V 1981). 

Rgbert_Lyon,  78  IBLA  232  (Jan.  9,  1984) 


43  CFR  3112.1-1  provides  that  all  lands  which  are 
not  within  a known  geological  structure  and  are  covered 
by  a lease  which  expires  by  operation  of  law  are  sub- 
ject to  leasing  only  in  accordance  with  43  CFR  Subpart 
3112. 

Joe_Nx_Jgknsgn,  78  IBLA  382  (Jan.  31,  1984) 


Where  oil  and  gas  deposits  in  lands  acquired  by 
the  United  States  and  devoted  to  use  for  military 
purposes  become  "surplus  property"  under  the  Federal 
Property  and  Administrative  Services  Act,  such  depos- 
its may  be  leased  only  under  the  provisions  of  that 
Act,  and  are  not  subject  to  leasing  under  the  Mineral 
Leasing  Act  for  Acquired  Lands. 

Jerald_ Ax_Wa ters , 78  IBLA  387  (Jan.  31,  1984) 


BLM  must  reject  a noncompetitive  over-the-counter 
oil  and  gas  lease  offer  filed  pursuant  to  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended,  30  U.S.C.  $ 226 
(1976),  to  the  extent  that  the  land  has  been  patented 
with  no  mineral  reservation  to  the  United  States  and  in 
its  entirety  where  the  land  cannot  be  embraced  within  a 
6-mile  square  area  or  an  area  not  exceeding  six  sur- 
veyed sections  in  length  and  width  and  the  first  year’s 
advance  rental  is  deficient  by  more  than  10  percent. 

James  £ . Ch udnowx_John_Lx_ Messenger , 79  I EL A 1 (Feb.  2, 
1984) 


Generally,  unless  the  mineral  leasing  laws  or  a 
withdrawal  or  reservation  order  specifically  provides 
otherwise,  the  lands  withdrawn  or  reserved  for  a 
specific  purpose  are  available  for  leasing  under  the 
mineral  leasing  laws,  if  issuance  of  a mineral  lease 
would  not  be  inconsistent  with  or  interfere  with  the 
purpose  for  which  the  lands  are  withdrawn  or  reserved 

I£2_El2iuct  j.on_Corp. , 79  IBLA  81  (Feb.  16,  1984) 


QIL_Af!0_21£_LEASES — Continued 

LAMPS  SUBJECT  TO--Continued 

Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  leasing  under  the  Mineral  Leasing  Act  for  Acquired 
Lands,  30  U.S.C.  § 352  (1976). 

derO-Sal e^s , 79  IBLA  190  (Feb.  28,  1984) 


A noncompetitive  over-the-counter  oil  and  gas 
lease  offer  is  properly  rejected  where  the  subject 
lands  were  previously  held  in  an  oil  and  gas  lease 
which  terminated.  Such  land  can  only  be  made  available 
for  leasing  again  through  a simultaneous  offering  pur- 
suant to  43  CFR  Subpart  3112. 

H elen_G . _H agga t d , 79  IBLA  320  (Mar-  21,  1984) 

A . _Z=__Sh 3 ws,  82  IBLA  86  (July  17,  1984) 


The  1984  Continuing  Resolution  (98  stat.  151) 
provides,  at  sec.  137,  that  no  funds  shall  be  used  to 
process  or  grant  oil  and  gas  lease  applications  or 
offers  on  any  Federal  lands,  outside  Alaska,  that  are 
units  of  the  National  Wildlife  Refuge  System,  except 
where  there  are  valid  existing  rights  or  where  the 
lands  are  subject  to  drainage,  unless  and  until  the 
Secretary  of  the  Interior  promulgates  revisions  to  the 
existing  regulations  so  as  to  explicitly  authorize  the 
leasing  of  such  lands;  holds  a public  hearing  with 
respect  to  such  revision;  and  prepares  an  environmental 
impact  statement  with  respect  thereto.  All  action  upon 
affected  oil  and  gas  lease  applications  or  offers  filed 
before  Nov.  14,  1983,  is  properly  suspended  until  com- 
pletion of  the  necessary  steps. 

Hingeline_Qver thrgst_Qii_6_Gas4._Inc. , 8C  IBLA  4 
(Mar7  27,  1984) 


BLM  properly  rejects  a noncompetitive  oil  and  gas 
lease  offer  under  43  CFR  3101.3-3(a)  (1982)  for  land 

within  the  Columbia  National  Wildlife  Refuge,  which  was 
withdrawn  for  the  protection  of  all  species  of  wildlife. 

D._M._Yates,  80  IBLA  140  (Apr.  6,  1984) 

D._H._Yates,  82  IBLA  389  (Sept.  13,  1984) 


BLM  may,  in  its  discretion,  reject  any  offer  to 
lease  Federal  lands  for  oil  and  gas  upon  a determina- 
tion supported  by  facts  of  record  that  leasing  would 
not  be  in  the  public  interest,  e.^.  , where  leasing 
might  adversely  affect  the  Yuma  clapper  rail,  a 
federally  listed  endangered  species. 

Where  PIN  rejects  an  oil  and  gas  lease  offer,  in 
order  to  protect  a federally  listed  endangered  species, 
the  record  should  ordinarily  reflect  consideration  of 
whether  leasing  subject  to  protective  stipulations, 
including  no  surface  occupancy,  would  not  adequately 
serve  the  public  interest.  Where  the  record  indicates 
that  BLM  failed  to  consider  alternatives  to  no  leasing, 
the  case  will  be  remanded  to  BLM  for  such  an  assessment. 

ELM  may  properly  reject  an  oil  and  gas  lease  offer 
in  order  to  protect  a federally  listed  endangered  spe- 
cies pending  the  availability  of  further  studies  of  the 
effect  of  oil  and  gas  exploration  and  development  cn  a 
resident  population  of  that  species. 

CheyiOfl.tUSiA^.Iiic*,  80  IBLA  324  (May  8,  1984) 
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2Ik_MD_GAS_L  EASES --Con  tinned 
LAUDS  SUBJECT  TO — Continued 

Where  a subdivision  which  is  available  for  oil  and 
gas  leasing  in  one  township  would  normally  be  adjacent 
to  land  similarily  available  in  another  township,  a 
holding  that  a lease  offer  for  one  such  subdivision 
which  does  not  include  the  other  is  violative  of  the 
"640-acre  rule"  will  be  vacated  upon  a showing  that 
the  two  townships  are  offset  and  the  subdivisions  con- 
cerned are  not  actually  adjacent. 

Iryin_Wall_10n_Recoa§ide£ationl,  80  IBLA  339  (flay  10, 
1984) 


0lL_4ND_GAS_tEASEs--Con tinned 
LANDS  SUBJECT  TO— Continued 

BLM  may  properly  reject  an  over-the-counter 
noncompetitive  oil  and  gas  lease  offer  for  acquired 
military  lands  which  were  subject  to  a Secretarial 
moratorium  on  noncompetitive  oil  and  gas  leasing  at  the 
time  that  the  offer  was  filed,  even  where  the  Secretary 
has  thereafter  rescinded  the  moratorium,  but  has  pro- 
vided that  the  land  will  be  leased  under  the  simultane- 
ous oil  and  gas  leasing  system. 

Ba££i£4_£l£lo£ati2H_£ox,  82  IBLA  172  (Aug.  7,  1984)  * 


Land  within  the  Columbia  National  Wildlife  Refuge, 
established  by  Public  Land  Order  No.  243,  qualifies 
as  "wildlife  refuge  land"  and,  thus,  is  subject  to 
the  prohibition  on  oil  and  gas  leasing  under  43  CFR 
3101.5-1  (b)  (1983).  A noncompetitive  oil  and  gas 

lease  for  such  land  is  properly  rejected  pursuant  to 
the  regulation. 

2r_”i_Iltes,  31  IBLA  160  (May  31,  1984) 


"Reserved,"  "set  apart,"  "withdrawn."  Lands  which 
are  "reserved"  and  "set  apart"  for  the  protection  and 
preservation  of  wildlife  pursuant  to  the  Migratory  Bird 
Conservation  Act  of  1929,  as  amended,  are  "withdrawn" 
for  the  protection  of  all  species  of  wildlife  within 
the  meaning  of  43  CFR  3 101. 3-3  (a ) (1) . 

Siclia£d_FA_P£iceJL_j£. , 82  IBLA  257  (Aug.  29,  1984) 


Lands  underlying  the  navigable  waters  of  the  State 
of  Michigan  passed  to  the  State  at  the  time  of  its 
admission  to  statehood.  After  passage  of  the  lands  to 
the  State,  the  ownership  of  the  said  lands  became  a 
matter  of  State  law.  In  the  State  of  Michigan  the 
title  and  rights  with  respect  to  inland  waterways  are 
governed  by  the  same  rules  of  law,  regardless  of  the 
size  of  the  waterway.  Under  Michigan  law,  the  riparian 
and  littoral  proprietors  own  to  the  middle  of  both 
navigable  and  ncnnavigable  lakes  and  rivers.  By 
application  of  Michigan  law,  when  the  Federal  Govern- 
ment is  the  owner  of  the  riparian  or  littoral  lands, 
the  Federal  Government  also  is  the  owner  of  the  appur- 
tenant bottom  lands  by  acquisition  from  the  State  of 
Michigan,  and  the  oil  and  gas  contained  in  such  appur- 
tenant lands  are  owned  by  the  United  States. 

Sai»_P. _22Q.2s,  81  TBLA  300  (June  13,  1984) 


BLM  has  no  authority  under  the  Mineral  Leasing  Act 
as  by;  the  Combined  Hydrocarbon  Leasing  Act  of 

1981,  30  U.S.C.  5 226(b)  (1982) , to  issue  a noncompeti- 

tive oil  and  gas  lease  for  land  within  a designated  tar 
sand  area.  A noncompetitive  lease  improv ident 1 y issued 
after  the  enactment  of  the  amendment  in  violation  of 
its  requirements  is  properly  canceled  upon  discovery  of 
the  error. 

D2E2£!l£_klQgl  ey,  31  IBLA  349  (June  25,  1984) 


Acquired  lands  situated  within  the  boundaries  of 
incorporated  cities,  towns,  or  villages  are  excluded 
from  mineral  leasing  by  sec.  3 of  the  Mineral  Leasing 
Act  for  Acquired  Lands,  as  amended,  30  U.S.C.  § 352 
(1982). 

ilerald_A._Wa ters,  82  IBLA  334  (Sept.  12,  1984) 


Where  an  oil  and  gas  lease  has  been  issued  fcr 
lands  which  have  been  withdrawn  from  the  public  domain 
by  Executive  Order  for  Indian  purposes,  the  lease  must 
be  canceled.  The  Secretary  of  the  Interior  has  the 
authority  tc  cancel  any  oil  and  gas  lease  which  is 
issued  contrary  to  law. 

Nayajo_Tribe_of_Indians,  82  IELA  387  (Sept.  13,  1984) 


NONCOMPETITIVE  LEASES 

An  oil  and  gas  lease  offer  must  be  rejected 
when  the  land  applied  for  has  been  leased  to  a senior 
offeror  under  a proper  offer. 

8el 1 wet her_Ex£l or§tign_Coir  78  IBLA  188  (Jan.  4,  1984) 
M a^d a m_£x£lor a tig nx_ I nc^ , 79  IBLA  259  (Mar.  6,  1984) 
£karle3_Ex_Shaw,  81  IBLA  347  (June  25,  1984) 


It  is  a general  rule  that  a meander  line  is  not  a 
line  of  boundary  but  one  designed  to  point  out  the 
sinuosity  of  the  bank  or  shore  and  as  a means  of 
ascertaining  the  quantity  of  the  land  in  the  fractional 
lot,  the  boundary  line  being  the  waterline  itself.  The 
"Basart  exception"  to  this  rule  is  that  if,  at  the  time 
a homestead  entry  is  made,  a large  body  of  land  pre- 
viously formed  by  accretion  existed  between  the  meander 
line  and  the  waters  of  the  stream,  then  the  meander 
lin^  will  be  treated  as  the  boundary  line  of  the  grant, 
and  the  patent  will  be  construed  to  convey  only  the 
lands  within  the  meander  line.  In  determining  the 
applicability  of  the  "Basart  exception,"  consideration 
must  also  be  given  to  eguitable  factors,  including 
unjust  enrichment. 

£iiin_Li_R2__Johnsonx_Miri.lyn_Jghnsgn,  32  IBLA  135 
( 7 j 1 y 27,  1984) 


A defect  in  a noncompetitive  oil  and  gas  lease 
offer  may,  in  the  case  of  over-the-counter  offers  to 
lease,  be  curable.  If  the  defect  in  the  offer  is  cured, 
the  offer  obtains  priority  on  the  date  it  is  correctly 
completed.  However,  while  this  rule  has  been  applied 
in  the  past  tc  permit  offerors  to  rectify  disqualifying 
errors  and  emissions  after  BLM  has  properly  rejected 
them,  the  Board  new  finds  that  practice  to  be  inappro- 
priate and  contrary  to  public  policy  and  efficient 
administration.  Henceforth,  no  "curative"  submissions 
will  be  received  by  the  Eoard  of  Land  Appeals  tc  rein- 
state lease  offers  which  have  correctly  been  rejected 
by  BLM  because  of  the  deficiency. 

Sian_R._Cassarino,  78  IBLA  242  (Jan.  10,  1984) 
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9IL_AO_GAS_L  EASES-- Continued 

NONCOMPETITIVE  LEASES--Cont inued 

Unier  30  U.S.C.  * 226(b)  (Supp.  V 1981),  lands 
within  the  known  geological  structure  of  a producing 
oil  or  gas  field  may  be  leased  only  by  competitive 
bidding.  Where  lands  are  determined  to  be  within  such 
a structure  prior  to  issuance  of  a lease,  a noncompeti- 
tive lease  offer  for  such  lands  must  be  rejected. 

An  applicant  for  a noncompetitive  oil  and  gas 
lease  who  challenges  a determination  that  certain  lands 
are  within  the  known  geological  structure  of  a produc- 
ing oil  or  gas  field  has  the  burden  of  showing  that  the 
determination  is  in  error.  Absent  any  argument  of  fact 
or  evidence  suggesting  such  error,  the  determination 
will  be  upheld. 

Ste£hea_MA_Naslund,  79  I BLA  252  (Mar.  5,  1984) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  are 
not  received  by  the  proper  BLM  office  within  30  days 
from  receipt  of  notice  of  rental  due. 

Ei_A.__Bi£E,  80  IBLA  133  (Apr.  6,  1984) 


A known  geologic  structure  is  1 trap,  either 
structural  or  stratigraphic  in  nature,  in  which  an 
accumulation  of  oil  or  gas  has  been  discovered  by 
drilling  and  determined  to  be  productive,  and  which 
includes  all  acreage  that  is  presumptively  productive. 

Land  within  a known  geologic  structure  of  a pro- 
ducing oil  or  gas  field  may  only  be  leased  after  com- 
petitive bidding. 

An  applicant  for  a noncompetitive  acquired  lands 
oil  and  gas  lease  who  challenges  a determination  by  ELK 
that  land  is  within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  has  the  burden  of  showing 
that  the  determination  is  in  error. 

E§§d_Inter national,  80  IBLA  145  (Apr.  6,  1984) 


If  an  oil  and  gas  lease  is  to  be  issued  for  a 
particular  tract,  it  must  be  issued  to  the  first- 
qualified  applicant.  An  application  filed  pursuant  to 
the  simultaneous  filing  procedure  and  selected  with 
first  priority  is  a noncompetitive  application  to  lease 
for  oil  and  gas  and  does  not  create  a property  right  in 
the  applicant  but  is  merely  a hope  or  expectation.  The 
Secretary  of  the  Interior  may,  in  his  discretion, 
reject  any  application  to  lease  for  oil  and  gas.  An 
application,  however,  may  not  be  rejected  on  a basis 
other  than  that  permitted  by  law. 

Ji2la_Srace_£tasiaski,  82  IBLA  48  (July  11,  1984) 


In  a simultaneous  oil  and  gas  lease  drawing,  the 
first-qualified  applicant  drawn  with  first  priority  is 
entitled  to  receive  the  lease.  An  appeal  is  properly 
dismissed  where  the  appellant  fails  to  point  out  the 
grounds  on  which  the  decision  appealed  from  is  in 
error,  and  the  allegations  in  his  statement  of  reasons 
are  irrelevant  and  immaterial. 

Ch ickasa w_0 il_^_Gasx_I ncj.  , 82  IBLA  59  (July  11,  1984) 


QIL_AND_3 a S_£,  EASES- -Continued 

NONCOMPETITIVE  LEASES--Continued 

Where  BLM  rejects  a noncompetitive  oil  and  gas 
lease  offer  because  of  a determination  that  the  land 
is  within  the  known  geologic  structure  of  a producing 
oil  or  gas  field  and  fails  to  support  the  decision 
in  the  record,  the  decision  will  be  set  aside  and  the 
case  remanded  tc  substantiate  the  basis  of  the  KGS 
determination  in  light  of  the  information  tendered  by 
the  offeror  cn  appeal. 

Thgmas_Connell,  82  IBLA  132  (July  27,  1984) 


Under  30  U.S.C.  § 226(b)  (1982),  lands  within  the 

known  geologic  structure  of  a producing  oil  or  gas  field 
may  be  leased  only  by  competitive  bidding.  Where  lands 
are  determined  to  be  within  such  a structure  after  a 
simultaneous  oil  and  gas  lease  drawing  but  prior  to 
issuance  of  a lease,  a simultaneous  oil  and  gas  lease 
application  for  such  lands  must  be  rejected.  The 
applicant  has  no  vested  rights  to  issuance  of  a lease. 

L l.o^_d_C  h g mi  c a l_Sa  lesx_  I nc  - , 82  TELA  182  (Aug.  1 3,  1 984) 


reinstatement 

Under  30  U.S.C.  § 188(c)  (1976),  a lease  termi- 

nated automatically  for  untimely  payment  of  annual 
rental  may  be  reinstated  where  the  rental  is  paid 
within  20  days  and  upon  receipt  cf  a petition  for 
reinstatement  showing  that  reasonable  diligence  was 
exercised  or  that  the  failure  tc  make  timely  payment 
was  justifiable.  In  the  absence  of  such  prccf,  the 
petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.  Mailing  a 
rental  payment  after  it  is  due  does  net  constitute 
reasonable  diligence.  The  postmark  date  of  a rental 
payment  is  generally  considered  the  date  cf  mailing, 
unless  there  is  satisfactory  cor rebera t in g evidence 
to  support  the  lessees'  assertion  that,  the  mailing 
occurred  at  an  earlier  date. 

A late  payment  may  be  justifiable  if  it  is  demon- 
strated that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  cut- 
side  the  lessees'  control  which  affected  their 
actions  in  paying  the  rental  fee.  Unsubstantiated 
speculation  as  to  errors  in  handling  and  processing 
the  payment  by  the  U.S.  Postal  Service  is  not  evi- 
dence of  extenuating  circumstances  which  will  justify 
the  untimely  rental  payment. 

A r t h]jr_M A_S c 1 e nderx_Ly n n_0ever ea u x , 79  IELA  70 
"(Feb.  ”l3,  "*1984 ) 


Under  30  U.S.C.  § 188(c)  (1976),  a lease 

terminated  automatically  for  untimely  payment  of 
annual  rental  may  be  reinstated  only  upon  prccf  that 
reasonable  diligence  was  exercised,  or  that  lack  of 
diligence  was  justifiable.  In  the  absence  of  such 
proof,  a petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  cf  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.  Mailing  a 
rental  payment  after  it  is  due  does  not  constitute 
reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  be 
justifiable  if  proximately  caused  by  extenuating  cir- 
cumstances outside  the  lessee's  control  which  occurred 
at  or  near  the  anniversary  date  of  the  lease.  Being 
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REINSTATEMENT — Con  tin ued 

awiy  from  the  office  on  business  does  not  establish 
that  late  rental  payment  was  justifiable. 

A n t h on y_F_. _Hove)r , 79  IBLA  148  (Feb.  23,  1984) 


To  justify  failure  to  pay  annual  rental  of  an  oil 
and  gas  lease  so  as  to  entitle  appellant  to  reinstate- 
ment of  lease  pursuant  to  30  U.S.C.  § 188(c)  (1976), 

the  failure  to  make  timely  payment  must  be  caused  by 
factors  beyond  the  control  of  the  lessee.  Where  the 
record  establishes  that  the  lessee  failed  to  send  the 
rental  payment  in  a timely  fashion  for  unexplained 
reasons,  and  then  failed  to  discover  the  missed  pay- 
ment until  nearly  1 year  later,  there  is  no  justifi- 
cation for  the  failure  to  make  timely  payment  which 
will  permit  reinstatement. 

A lease  terminated  by  operation  of  law  for  failure 
to  make  timely  payment  can  be  reinstated  upon  proof  of 
reasonable  diligence  in  attempting  to  make  payment  or  a 
showing  that  failure  to  make  timely  payment  was  justifi- 
able, or,  under  certain  circumstances,  in  the  case  of 
inadvertent  failure  to  pay.  Where  appellant  did  not 
offer  to  pay  annual  rental  due  on  Sept.  1,  1982,  until 
Aug.  24,  1983,  and  offered  no  proof  of  circumstances  to 
justify  nonpayment  on  the  due  date,  the  record  fails  to 
support  the  reinstatement  of  an  oil  and  gas  lease  pur- 
suant to  any  provision  of  30  U.S.C.  § 188  (1976)  as 
amended . 

Neither  the  doctrine  of  equitable  estoppel  nor 
substantial  fairness  is  available  to  offer  appellant, 
relief  where  reliance  upon  those  doctrines  is  predi- 
cated up'on  circumstances  which  indicate  appellant 
merely  failed  to  make  timely  payment  through  its  own 
neglect.  The  existence  of  a cover  letter  indicating  a 
payment  was  sent  where  it  subsequently  appears  there 
was  no  payment  attached  to  the  letter  as  shown,  is 
insufficient  alone  to  place  the  burden  upcn  the  Govern- 
ment to  either  establish  it  did  not  receive  payment,  or 
alternatively,  to  explain  why  it  did  not  notify  appel- 
lant of  the  apparent  omission  of  payment  from  its 
letter. 

2avis_Qil_Co. , 79  IBLA  218  (Feb.  29,  1904) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  3C  U.S.C.  § 188(b) 
(1976).  Under  30  U.S.C.  § 188(c)  (1976),  the  Depart- 

ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Sec.  401(d)  of  the  Federal  Cil  and  Gas  Royalty 
Management  Act,  30  U.S.C. A.  § 188(d)  (West  Supp.  1983), 
affords  an  additional  opportunity  to  reinstate  a lease 
terminated  by  operation  of  law  where  the  rental  was 
not  tendered  within  20  days  of  termination,  if  certain 
additional  conditions  are  met.  Where  a lease  termi- 
nates on  or  after  enactment  of  sec.  401  (Jan.  12, 

1983),  the  lessee  must  file  a petition  for  reinstate- 
ment together  with  required  back  rental  and  royalty 
accruing  from  the  date  of  termination,  on  or  before 
60  days  from  receipt  of  notice  of  termination  or 
15  months  after  termination,  whichever  is  earlier. 

Harriet_CA_Shafte!,  79  IBLA  228  (Feb.  29,  1984) 


2IL_ AN D_GAS_LI A SES-- Continued 
REINSTATEMENT — Continued 

A lessee  seeking  reinstatement  of  an  oil  and  gas 
lease  under  sec.  401  (d)  (2)  (A)  (i)  of  the  Federal  Oil 
and  Gas  Royalty  Management  Act  of  1982,  30  U.S.C. A- 
$ 188(d)  (2)  (A)  (i)  (West  Supp.  1983),  must  tender  in 
full  prior  to  Jan.  12,  1983,  the  rental  due  for  the 
lease  sought  to  be  reinstated. 

mber s_E xplora  t i on_Coix_ El  a ck  t^r  d_Co_- , 8C  IELA 
123  ( Apr  3~~ T 984 ) ~ 


Reinstatement  of  a terminated  oil  and  gas  lease 
pursuant  to  30  U.S.C.  § 188(c)  (1982)  requires  a show- 

ing by  the  lessee  that  the  late  rental  payment  was 
either  justifiable  or  not  due  to  a lack  of  reasonable 
diligence.  Mailing  the  rental  payment  after  the  due 
date  is  not  reasonable  diligence.  Neither  reliance 
on  a courtesy  notice  nor  the  complexity  of  the  lessee’s 
business  affairs  will  justify  a late  payment. 

Where  a lessee  files  a petition  for  reinstatement 
of  a terminated  oil  and  gas  lease  in  response  tc  noti- 
fication of  his  rights  to  petition  for  reinstatement 
under  30  U.S.C.  § 188(c)  (1982)  and  30  U.S.C.  § 188(d) 

and  ELM  denies  reinstatement  only  on  the  basis  of  ncn- 
compliance  with  the  former  statutory  provision,  the 
case  will  be  remanded  to  ELM  for  consideration  of  rein- 
statement under  the  latter  provision. 

Larry_Wi_Ferguson,  81  IBLA  167  (May  31,  1984) 


The  holder  of  a noncompetitive  oil  and  gas  lease 
terminated  by  operation  of  law  for  failure  to  pay  the 
annual  rental  timely  is  not  entitled  to  reinstatement 
of  his  lease  pursuant  to  sec.  31(c)  of  the  Mineral 
Leasing  Act,  as  amended,  30  U.S.C.  § 188(c)  (1982), 

where  the  late  payment  was  mailed  to  BLM  after  the 
lease  anniversary  date  and  the  lessee  presents  no 
evidence  in  support  of  the  assertion  that  the  reason 
for  the  late  payment  was  illness  at  or  near  the  lease 
anniversary  date. 

Mil liam_Fi_Br anscorae,  81  IBLA  235  (June  6,  1984) 


A petition  for  reinstatement  pursuant  to  30  U.S.C. 
5 188  (c)  (1982)  of  an  oil  and  gas  lease  which  has  ter- 

minated by  operation  of  law  for  failure  to  make  timely 
rayment  of  the  annual  rental  will  be  denied  where  the 
petition  is  filed  more  than  15  days  after  receipt  of 
notification  of  termination  of  the  lease. 

Kai_Fink , 81  IBLA  381  (June  28,  1984) 


The  first-qualified  applicant  for  an  oil  and  gas 
lease  acquires  no  vested  right  to  have  a lease  issued 
to  him  but  only  a right  to  be  preferred  over  other 
applicants  if  a lease  is  to  be  issued  and  his  applica- 
tion may  be  rejected  if  it  is  determined  that  a pre- 
viously terminated  lease  including  the  lands  sought 
for  leasing  should  be  reinstated  under  sec-  4C1  of  the 
Federal  Oil  and  Gas  Royalty  Management  Act,  P.L.  97-451, 
96  Stat.  2447,  which  amended  sec.  31  of  the  Mineral 
Leasing  Act  of  1920,  30  U.S.C.  § 188  (1982). 

Sec.  401  of  the  Federal  Oil  and  Gas  Royalty  Man- 
agement Act,  P.L.  97-451,  96  Stat.  2447,  amending 
sec.  31  of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C. 

§ 188  (1982),  affords  an  additional  opportunity  to 
reinstate  a lease  terminated  by  operation  of  law  where 
it  is  shown  to  the  satisfaction  of  the  Secretary  that 
failure  to  timely  pay  the  rental  was  inadvertent,  pro- 
vided certain  criteria  are  met. 


While  the  assignee  of  an  oil  and  gas  lease  may  not 
exercise  any  control  or  dominion  over  the  lease  prior 
to  approval  of  the  assignment,  the  assignee  is  not 
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precluded  fro*  paying  the  annual  rental  in  an  effort  to 
avoid  termination  of  the  lease  or  to  qualify  the  lease 
for  reinstatement  upon  petition  by  the  lessee  of  record. 

Nol a_Gr a ce_P t&sj ns ki , 82  IBLA  48  (July  11,  1984) 


BLM  properly  denies  a petition  for  reinstatement 
of  a noncompetitive  oil  and  gas  lease,  which  terminated 
automatically  after  Jan.  12,  1983,  for  failure  to  pay 
the  annual  rental  on  or  before  the  lease  anniversary 
date,  under  sec.  401  of  the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982,  30  O.S.C.  ft  188(d),  (e)  (1982), 

where  the  lessee  did  not  submit  the  required  back  ren- 
tal within  60  days  after  receipt  of  a notice  of  termin- 
ation, computed  at  the  increased  rate  of  $5  per  acre 
set  forth  in  30  U.S.C.  ft  188(e)  (2). 

KuEt_ia._ttik.at,  82  IBLA  71  (July  16,  1984) 


The  Secretary  has  no  authority,  under  30  U.S.C. 
ft  188(c)  (1982),  to  reinstate  a lease  terminated  for 

failure  to  pay  rentals  timely  unless  payment  has  been 
made  within  20  days  of  lease  termination. 

The  Secretary  may  reinstate  leases  terminated  on 
or  after  Jan.  12,  1983,  if  certain  conditions  are  met 
and  a petition  for  reinstatement  plus  required  back 
rentals  are  filed  the  earlier  of  60  days  after  lessee 
has  received  notice  of  termination  or  15  months  after 
lease  termination.  The  submission  of  a rental  check 
which  is  later  dishonored  by  the  drawee  bank  because 
of  insufficient  funds  is  neither  a payment  nor  a tender 
of  payment. 

7ohn_F._Clif ton , 82  IBLA  126  (July  24,  1984) 


Whan  the  lessee  fails  to  pay  rentals  on  or  before 
the  anniversary  date  of  the  lease,  where  no  oil  or  gas 
is  being  produced  in  paying  quantities  on  the  leased 
premises,  then  the  lease  shall  automatically  terminate 
by  operation  of  law;  however,  if  the  full  rental  amount 
has  been  paid  within  20  days  of  the  lease  anniversary 
date,  and  the  failure  was  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence,  then  the  Secretary  may 
reinstate  the  lease. 

Late  payment  of  an  annual  rental  may  be  considered 
justifiable  if  the  untimeliness  was  proximately  caused 
by  circumstances  outside  the  lessee's  control  at  or 
near  the  anniversary  date  of  the  lease;  however,  travel 
does  not  ordinarily  prevent  a person  from  making  pay- 
ment or  arranging  for  others  to  make  payment  in  his 
absence. 

Neither  the  balk  nor  the  complexity  of  an  individ- 
ual or  a corporate  lessee's  business  organization  con- 
stitutes adequate  justification  for  a late  payment,  and 
the  Board  cannot  conclude  that  a late  payment  is  justi- 
fied when  the  lessee  neglects  to  order  his  business 
affairs  so  that  his  lease  rental  is  paid  on  time. 

In  order  to  show  that  a late  payment  was  not  due 
to  a lack  of  reasonable  diligence,  a lessee  must  ordi- 
narily show  that  payment  was  made  sufficiently  in 
advance  of  the  anniversary  date  to  account  for  normal 
delays  in  the  collection,  transmittal,  and  delivery  of 
the  mail.  Mailing  the  payment  one  day  after  it  is  due 
does  not  constitute  reasonable  diligence. 

LSO-Hi-Krenzler , 82  IBLA  205  (Aug.  20,  1984) 


EASES- -Continued 
REINSTATEMENT — Continued 

An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  cf  the  lease.  30  U.S.C.  ft  188(b) 
(1982).  Under  30  U.S.C.  ft  188(c)  (1982),  the  Depart- 

ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  2C  days 
after  the  due  date. 

Reinstatement  cf  a terminated  noncompetitive  oil 
and  gas  lease  under  sec.  401  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  30  U.S.C.  ft  188(d),  (e) 
(1982),  requires  payment  by  the  lessee  of  rental  at  the 
rate  of  15  per  acre  as  well  as  reimbursement  cf  admin- 
istrative costs  (up  to  $500)  and  the  cost  of  publishing 
notice  in  the  Federal  Register. 

ttayn^rd_Jx_Bo nest eel,  82  IBLA  237  (Aug.  23,  1984) 


RELINQUISHMENTS 

The  phrase  "any  legal  subdivision"  in  43  CFR 
3108.1  permitting  relinquishment  of  an  oil  and  gas 
lease  or  any  legal  subdivision  thereof  is  not  limited 
in  meaning  to  whole  sections  for  lands  shown  on  a 
protracted  survey. 

James_Mi_Ch udnow,  82  IBLA  262  (Aug.  29,  1984) 


RENTALS 

An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offer  is  deficient  in  the  first  year's  rental 
by  more  than  10  percent. 

Pursuant  to  43  CFR  3130.2-1,  rentals  are  not  prop- 
erly prorated  for  any  lands  in  which  the  United  States 
owns  an  undivided  fractional  interest,  tut  shall  te 
payable  at  the  same  rate  as  provided  for  the  full 
acreage  in  such  lands. 

A noncompetitive  oil  and  gas  lease  offer  filed 
"over-the-ccunter"  is  properly  rejected  when  the 
accompanying  rental  payment  is  deficient  ty  mere  than 
10  percent.  However,  in  appropriate  circumstances,  if 
the  balance  of  the  rental  is  paid  prior  to  rejection  by 
BLM  and  there  are  no  intervening  rights  of  third  par- 
ties, the  offer  may  be  reinstated  with  priority  from 
the  date  the  deficiency  is  corrected. 

0o hflso n , 78  IEL A 382  (Jan.  31,  1984) 


BLM  must  reject  a noncompetitive  over-the-counter 
oil  and  gas  lease  offer  filed  pursuant  to  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended,  30  U.S.C.  ft  226 
(1976),  to  the  extent  that  the  land  has  been  patented 
with  no  mineral  reservation  to  the  United  States  and  in 
its  entirety  where  the  land  cannot  te  embraced  within  a 
6-mile  square  area  cr  an  area  not  exceeding  six  sur- 
veyed sections  in  length  and  width  and  the  first  year's 
advance  rental  is  deficient  by  more  than  1C  percent- 

Jaaes_Mi_Chu  d ncwx_  Jchn_  I_.  _Messi  nger , 7 9 T PL  A 1 (Feb  . 2, 
1984) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  cf  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  30  U.S.C.  ft  ie8(b) 
(1976).  Under  30  U.S.C.  ft  188(c)  (1976),  the  Depart- 

ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
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is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

H ar riet_C ._Sha f tel , 79  IBLA  228  (Feb.  29,  1984) 


An  applicant  receiving  priority  in  a drawing  of 
simultaneously  filed  oil  and  gas  lease  applications 
who  fails  to  submit  the  payment  of  the  proper  amount 
of  advance  rental  within  30  days  after  receipt  of  a 
notice  that  payment  is  due,  as  prescribed  by  43  CFR 
3112.4-1  (a),  is  automatically  disqualified  to  receive 
a lease. 

Jones,  79  ibLA  295  (Bar.  20,  1984) 


When,  pursuant,  to  43  CFR  3112.4-1,  BLH  sends  notice 
by  certified  mail  to  a simultaneous  oil  and  gas  applicant 
at  the  address  of  record  that  the  executed  lease  agree- 
ment and  rental  must  be  returned  to  BLH  within  30  days 
of  receipt,  and  the  notice  is  returned  to  BLH  marked 
"UNCLAIHED"  by  the  Postal  Service,  and  where  nondelivery 
did  not  occur  as  a result  of  negligence  of  the  Postal 
Service,  the  applicant  is  considered  to  have  been  served 
at  the  time  BLH  receives  the  returned,  undelivered 
certified  letter,  such  constructive  service  being 
equivalent  in  legal  effect  to  actual  service  of  the 
notice.  A tender  of  the  lease  agreement  by  the  applicant 
more  than  30  days  subsequent  to  the  date  of  constructive 
delivery  is  properly  rejected. 

An  essential  element  of  a claim  for  estoppel  is  that 
the  party  asserting  it  must  be  ignorant  of  the  true  facts 
Since,  however,  all  persons  are  presumed  to  have  knowl- 
edge of  relevant  statutory  and  regulatory  provisions,  an 
individual  may  not  premise  a claim  of  estoppel  on  infor- 
mation or  advice  contrary  to  such  a provision,  since  the 
individual  is  properly  charged  with  knowledge  of  the  true 
facts. 

Tom_Hurd,  80  IBLA  107  (Apr.  3,  1984) 


Where,  following  a drawing  of  simultaneously  filed 
oil  and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  the  executed  lease  agreement  and  advance 
rental  within  30  days  of  receipt  of  notice,  the  applica- 
tion is  properly  rejected. 

Pa  u 1_C_.  _De  t er  s , 80  IBLA  121  (Apr.  3,  1984) 


A lessee  seeking  reinstatement  of  an  oil  and  gas 
lease  under  sec.  401  (d)  (2)  (A)  (i)  of  the  Federal  Oil 
and  Gas  Royalty  Hanagement  Act  of  1982,  30  U.S.C.A. 

§ 188(d)  (2)  (A)  (i)  (West  Supp.  1 983),  must  tender  in 
full  prior  to  Jan.  12,  1983,  the  rental  due  for  the 
lease  sought  to  be  reinstated. 

ile]:ry._C)iam^ei s_E25£l gratis n_Cot4._g la ckbi£d_C2i,  80  IBLA 
123  (Apr.  3,  1984) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  are 
not  received  by  the  proper  BLH  office  within  30  days 
from  receipt  of  notice  of  rental  due. 

P_-_Aj._Ra.pp , 80  IBLA  133  (Apr.  6,  1984) 


0£L_AND_£AS_LE ASES — Continued 
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Where,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  first  year's  advance  rental  payment 
within  30  days  after  receipt  of  notice,  as  prescribed 
by  43  CFR  3112.4-1  (a)  (1982),  his  lease  offer  must  be 

rejected. 

Where  there  is  no  evidence  of  receipt  of  a check 
in  payment  of  the  first  year's  advance  rental  pursuant 
to  43  CFR  3112. 4- 1(a)  (1982),  the  presumption  that  ELH 

employees  have  properly  discharged  their  duties  and  not 
lost  or  misplaced  the  check  is  not  overcome  by  an  affi- 
davit executed  by  applicant  which  states  that  the  check 
was  enclosed  in  the  same  envelope  with  other  documents 
received  by  BLH,  which  affidavit  includes  a copy  of 
applicant's  personal  checkbook  register  showing  a check 
was  issued  to  BLH. 

partners,  80  IBLA  153  (Apr.  9,  1984) 


Where,  following  the  drawing  of  a simultaneously 
filed  oil  and  gas  lease  drawing  entry  card,  a priority 
applicant  fails  to  submit  advance  rental  within  30  days 
from  the  date  of  receipt  of  notice  that  payment  is  due, 
disqualification  of  the  offer  is  automatic. 

JMith_A._Lawton,  80  IBLA  198  (Apr.  24,  1984) 


Where  the  Hinerals  Hanagement  Service  determines 
part  of  a noncompetitive  oil  and  gas  lease  issued  in 
1971  to  be  within  an  undefined  known  geologic 
structure,  a decision  to  increase  rental  to  $2  per  acre 
is  erroneous  where  the  record  shows  the  lease  is  com- 
mitted to  an  approved  unit  plan  with  a well  capable  of 
production,  with  a general  provision  for  allocation  of 
production  but  all  the  lease  acreage  is  outside  the 
participating  area.  An  increase  of  rental  rate  is  not 
appropriate  for  such  a lease  where  the  terms  cf  the 
lease  specifically  direct  that  the  rental  rate  remain 
at  $0.50  per  acre. 

Dyco_£gtroleum_Corpi,  81  IBLA  65  (Hay  22,  1984) 


Where  an  oil  and  gas  lease  offeror  properly 
receives  notice  of  his  priority,  and  notice  of  the 
requirements  that  the  rental  payment  must  be  paid  and 
that  the  lease  must  be  executed  within  30  days,  the 
failure  to  make  the  rental  payment  and  execute  the 
lease  within  the  30-day  period  will  result  in  rejection 
of  the  application.  The  offeror's  absence  from  his 
address  of  record  when  the  notice  was  received  at  his 
address  will  net  excuse  noncompliance  with  43  CFR 
3112.6-1. 

ZioaHHS- Ervin , 81  IBLA  100  (Hay  29,  1984) 


Where  BLH  mails  a notice  to  a first-drawn 
applicant  in  a simultaneous  oil  and  gas  lease  drawing 
requiring  the  applicant  to  submit  a lease  offer  and 
tender  the  first  year's  rental  in  accordance  with 
43  CFR  3112.4-1  (a),  the  applicant  will  be  deemed  to 
have  received  the  notice  if  it  was  sent  to  the  appli- 
cant's last  address  of  record,  regardless  of  whether  it 
was  in  fact  received  by  him.  However,  when  a letter  is 
returned  to  ELH  as  undeliverable,  BLH  should  examine 
the  case  record  to  see  if  it  contains  an  updated 
address.  If  an  updated  address  would  be  found  upen 
proper  examination,  the  notice  must  be  sent  to  the  new 
address  to  effect  service. 


Step]ieii_Ca__Ritchie,  81  IBLA  162  (Hay  31,  1984) 
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where,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  applications,  the  first-drawn  applicant 
fails  to  submit  his  executed  lease  agreement  and 
first  year's  advance  rental  payment  within  30  days 
after  receipt  of  notice  to  do  so,  as  prescribed  by 
43  CFR  3112.6-1  (a),  his  lease  application  must  be 
rejected . 

ZL®i_*iIiiiI_Berc[er , 81  I BLA  344  (June  25,  1984) 


While  the  assignee  of  an  oil  and  gas  lease  may  not 
exercise  any  control  or  dominion  over  the  lease  prior 
to  approval  of  the  assignment,  the  assignee  is  net 
precluded  from  paying  the  annual  rental  in  an  effort  to 
avoid  termination  of  the  lease  or  to  qualify  the  lease 
for  reinstatement  upon  petition  by  the  lessee  of  record 

oj_a_G r a ce_P t a s_y n s ki , 82  TELA  48  (July  11,  1984) 


Where  tlie  Minerals  Management  Service  determines 
part  of  noncompetitive  oil  and  gas  leases  issued  in 
1971  and  1972  to  be  within  an  undefined  known  geologic 
structure,  a decision  to  increase  rental  for  all 
acreage  to  $2  per  acre  is  erroneous  where  the  record 
shows  the  lease  is  committed  to  an  approved  unit  plan 
with  a well  capable  of  production  and  a general  provi- 
sion for  allocation  of  production.  Where  the  terms  of 
the  leases  specifically  direct  that  the  rental  rate 
remain  at  $0.50  per  acre  for  acreage  outside  a parti- 
cipating area,  an  increased  rental  rate  is  net  appro- 
priate for  that  acreage. 

Piceance  Partners.  82  I BLA  101  (July  24,  1894) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  cr  before  the 
anniversary  date  of  the  lease.  30  U.S.C.  § 188(b) 
(1982).  Under  30  U.S.C.  § 188(c)  (1982),  the  Depart- 

ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Maynard  J.  Bonesteel,  82  I BLA  237  (Aug.  23,  1984) 


Where  BLM  has  determined  that  any  part  of  the 
lands  described  in  a noncompetitive  oil  and  gas 
lease  is  within  an  undefined  known  geologic  structure, 
the  lessee  is  required  to  pay  increased  rental  in 
accordance  with  43  CFR  3103.3-2  (b)  (1)  (1982). 

tizinaston_C_Cguriin_Ex£lorat ion^.Inc. , 82  I BLA  336 
(Sept.  12, “1984)' 


where,  after  a drawing  of  simultaneously  filed 
oil  and  gas  lease  applications,  the  authorized  officer 
mails  a notice  to  the  successful  drawee  informing  him 
of  his  priority  and  the  requirement  that  the  advance 
rental  must  be  paid  within  the  allotted  time,  which 
letter  is  received  at  his  address  of  record,  his  sub- 
sequent failure  to  remit  the  rental  timely  will  dis- 
qualify his  application  even  though  he  asserts  that  the 
person  who  received  and  signed  for  the  notice  was  not 
his  designated  agent  for  receipt  of  mail. 


After  a drawing  of  simultaneously  filed  oil  and 
gas  lease  applications  the  requirement  that  the  first 
year's  rental  be  received  in  the  proper  office  within 


2IL_AND_G4S_LEASES-- Continued 
RENTALS — Continued 

the  allotted  time  after  notice  to  the  applicant  is  man- 
datory, and  consideration  of  excuses  for  failure  to 
comply  is  net  permitted. 

B^I)iel_Pia,  83  IBLA  47  (Sept.  24,  1984) 


A noncompetitive  oil  and  gas  lease  on  which  there 
is  no  well  capable  of  producing  oil  or  gas  in  paying 
quantities  automatically  terminates  by  operation  of 
law  upon  failure  of  a lessee  to  pay  rental  on  or  before 
the  anniversary  date  of  the  lease.  If  deficient  pay- 
ment has  been  made  on  or  before  the  anniversary  date 
but  the  deficiency  is  nominal,  the  lease  does  net  ter- 
minate unless  the  lessee  fails  to  pay  the  deficiency 
within  the  period  prescribed  in  a notice  of  deficiency. 
Departmental  regulation  43  CFR  3108.2-l(b),  48  FR  33673 
(July  22,  1983),  provides  that  a deficiency  shall  be 
considered  rcminal  if  it  is  net  more  than  ilCC  cr  more 
than  5 percent  cf  the  total  payment  due,  whichever  is 
less.  Absent  an  affirmative  billing  error  by  BLM,  an 
oil  and  gas  lessee  is  not  entitled  to  a notice  of  defi- 
ciency and  an  opportunity  tc  correct  it  unless  the 
deficiency  is  nominal. 

Loig ise_V.__I.ee,  83  IBLA  50  (Sept.  24,  1984) 


STIPULATIONS 

The  Secretary  cf  the  Interior  may  require  an  oil 
and  gas  lease  offerer  tc  accept  stipulations  reasonably 
designed  tc  protect  environmental  and  other  land  use 
values  as  a condition  precedent  to  the  issuance  of  a 
lease  for  land  located  in  a naticnal  forest.  Where  cn 
appeal  an  offerer  registers  objections  concerning  such 
stipulations,  and  the  Forest  Service  subsequently  clar- 
ifies the.  nature  cf  the  stipulations  and  the  offeror 
raises  no  further  ccmplaints,  the  imposition  cf  the 
stipulation  will  be  upheld. 

James_Mi_Ch  ud  ngwx_i,ajgren t_Ai_Giesbert , 78  IELA  317 
(Jan.  24,  19847 


Where  a competitive  oil  and  gas  lease  imposes 
additional  stipulations  without  pricr  notice  to  the 
offeror,  the  offeror  may  accept  or  reject  the  lease 
containing  the  additional  stipulations.  The  imposi- 
tion of  additional  stipulations  without  notice  to  the 
offeror  defers  the  15-day  period  in  43  CFR  3132.5(e) 
until  the  offerer  has  notice  cf  the  stipulations  to  be 


included  in  the 

lease. 

Texaco  U,S.A.  et 

al, . 

82 

IELA 

61 

(July 

31,  1984) 

Shell  Oil  Co.  et 

al.. 

83 

IBLA 

22 

(Sept- 

21,  1984) 

SUSPENSIONS 

Where  application  is  made  for  suspension  of 
unitized  oil  and  gas  leases  in  order  to  preserve  them 
from  expiration  pending  approval  of  an  application  for 
permission  tc  drill,  and  where  the  suspension  is 
granted  at  the  discretion  of  the  authorized  officer  cn 
condition  that  permission  to  drill  may  be  denied  upen  a 
finding  that  drilling  operations  would  result  in 
unacceptable  impacts  cn  the  wilderness  characteristics 
of  the  area,  an  environmental  impact  statement  cn  the 
effects  of  such  drilling  which  fails  to  consider  the 
alternative  of  refusing  permission  tc  drill  is  an 
inadequate  basis  for  a decision  to  permit  drilling. 

Sj.erra_Cljgb_et_.ali (On_Jigdicial_Rem^ndl,  80  IBLA  2 51 

“(May  27~198  47 
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An  oil  and  gas  lease  expires  upon  the  running  of 
its  primary  terra  unless  eligible  for  extension  as  pro- 
vided by  43  CFR  Subpart  3701.  While  a request  for 
suspension  nf  a lease  may  be  retroactively  approved 
after  the  lease  has  expired,  no  suspension  application 
may  be  approved  where  the  application  itself  is  not 
filed  until  after  the  expiration  date  of  the  lease, 
unless  it  can  be  found  that  actions  of  the  Department 
have  constituted  a de  facto  suspension  of  the  lease 
during  its  term. 

Williara_C1__K  irk  wood , 81  IBLA  204  (June  1,  1984) 


TERMINATION 

Under  30  U.S.C.  § 188(c)  (1976),  a lease  termi- 

nated automatically  for  untimely  payment  of  annual 
rental  may  be  reinstated  where  the  rental  is  paid 
within  20  days  and  upon  receipt  of  a petition  for 
reinstatement  showing  that  reasonable  diligence  was 
exercised  or  that  the  failure  to  make  timely  payment 
was  gust if iable.  In  the  absence  of  such  proof,  the 
petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.  Mailing  a 
rental  payment  after  it.  is  due  does  not  constitute 
reasonable  diligence.  The  postmark  date  of  a rental 
payment  is  generally  considered  the  date  of  mailing, 
unless  there  is  satisfactory  corroborating  evidence 
to  support  the  lessees'  assertion  that  the  mailing 
occurred  at  an  earlier  date. 

A late  payment  may  be  -justifiable  if  it  is  demon- 
strated that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  out- 
side the  lessees'  control  which  affected  their 
actions  in  paying  the  rental  fee.  Unsubstantiated 
speculation  as  to  errors  in  handling  and  processing 
the  payment  by  the  U.S.  Postal  Service  is  not  evi- 
dence of  extenuating  circumstances  which  will  -justify 
the  untimely  rental  payment. 

i r t hur_M X_S olender x_Lynn_Doverea u x , 79  IBLA  70 
(Feb. **13,  1984)" 


Under  30  U.S.C.  § 188(c)  (1976),  a lease 

terminated  automatically  for  untimely  payment  of 
annual  rental  may  be  reinstated  only  upon  proof  that 
reasonable  diligence  was  exercised,  or  that  lack  of 
diligence  was  justifiable.  In  the  absence  of  such 
proof,  a petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing 
payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.  Mailing  a 
rental  payment  after  it  is  due  does  not  constitute 
reasonable  diligence. 

Untimely  payment  of  the  annual  rental  may  be 
justifiable  if  proximately  caused  by  extenuating  cir- 
cumstances outside  the  lessee's  control  which  occurred 
at  or  near  the  anniversary  date  of  the  lease.  Being 
away  from  the  office  on  business  does  not  establish 
that  late  rental  payment  was  justifiable. 

A n t h cny_F_._Hove_y , 79  IBLA  148  (Feb.  23,  1984) 


To  justify  failure  to  pay  annual  rental  of  an  oil 
and  gas  lease  so  as  to  entitle  appellant  to  reinstate- 
ment of  lease  pursuant  to  30  U.S.C.  § 188(c)  (1976), 

the  failure  to  make  timely  payment  must  be  caused  by 
factors  beyond  the  control  of  the  lessee.  Where  the 
record  establishes  that  the  lessee  failed  to  send  the 
rental  payment  in  a timely  fashion  for  unexplained 
reasons,  and  then  failed  to  discover  the  missed  pay- 
ment until  nearly  1 year  later,  there  is  no  justifi- 
cation for  the  failure  to  make  timely  payment  which 
will  permit  reinstatement. 

A lease  terminated  by  operation  of  law  for  failure 
to  make  timely  payment  can  be  reinstated  upon  proof  of 
reasonable  diligence  in  attempting  to  make  payment  or  a • 

showing  that  failure  to  make  timely  payment  was  justifi- 
able, or,  under  certain  circumstances,  in  the  case  of 
inadvertent  failure  tc  pay.  Where  appellant  did  not 
offer  to  pay  annual  rental  due  on  Sept.  1,  1982,  until 
Aug.  24,  1983,  and  offered  no  prccf  cf  circumstances  tc 
justify  nonpayment  on  the  due  date,  the  record  fails  to 
support  the  reinstatement  of  an  oil  and  gas  lease  pur- 
suant to  any  provision  of  30  U.S.C.  § 188  (1976)  as 
amended. 

2avis_Oil_Co. , 79  IBLA  218  (Feb.  29,  1984) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  cf  producing  cil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  tc  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  30  U.S.C.  $ 188(b) 
(1976).  Under  30  U.S.C.  § 188(c)  (1976),  the  Depart- 

ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Sec.  401(d)  of  the  Federal  Oil  and  Gas  Royalty 
Management  Act,  30  U.S.C. A.  $ 188(d)  (West  Supp.  1 98  3), 
affords  an  additional  opportunity  to  reinstate  a lease 
terminated  by  operation  cf  law  where  the  rental  was 
not  tendered  within  20  days  of  termination,  if  certain 
additional  conditions  are  met.  Where  a lease  termi- 
nates on  or  after  enactment  of  sec.  401  (Jan.  12, 

1983),  the  lessee  must  file  a petition  for  reinstate- 
ment together  with  required  back  rental  and  royalty 
accruing  from  the  date  of  termination,  on  or  before 
60  days  from  receipt  of  notice  cf  termination  or 
15  months  after  termination,  whichever  is  earlier. 

Ua£.Ei£t_C._S  ha  ft  el,  79  IBLA  228  (Feb.  29,  1984) 


A lessee  seeking  reinstatement  of  an  oil  and  gas 
lease  under  sec.  401(d)  (2)  (A)  (i)  of  the  Federal  Oil 
and  Gas  Royalty  Management  Act  of  1982,  30  U.S.C. A. 

$ 188(d)  (2)  (A)  (i)  (West  Supp.  1983),  must  tender  in 
full  prior  to  Jan.  12,  1983,  the  rental  due  for  the 
lease  sought  tc  be  reinstated. 

Jer  r_y_Cha  mber  s_Explora  tion_Co.x  Blackbir  d_Co_. , 80  I EL  A 
123  (Apr7  3,  1984) 


The  partial  commitment  of  lands  within  an  oil  and 
gas  lease  to  a unit  agreement  segregates  the  lands  in 
the  lease  into  separate  leases  embracing  these  lands 
committed  tc  the  unit  and  those  lands  not  unitized. 

The  lease  committed  to  the  unit  continues  in  effect 
for  as  long  as  committed  provided  that  production  is 
obtained  within  the  unit  prior  to  expiration  of  the 
term  of  the  lease.  Upon  commitment  and  segregation  of 
the  ncnproducing  portion  of  a producing  oil  and  gas 
lease  prior  to  expiration  of  its  primary  term  or  its 
extended  term  (other  than  by  production),  production 
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on  the  nonunitized  portion  of  the  lease  will  not  serve 
to  extend  the  unitized  portion. 

£2flfl£2*._IH£*,  80  IBLA  161  (Apr.  11,  1984)  91  I.D.  181 


Reinstatement  of  a terminated  oil  and  gas  lease 
pursuant  to  30  O.S.C.  § 188(c)  (1982)  requires  a show- 

ing by  the  lessee  that  the  late  rental  payment  was 
either  justifiable  or  not  due  to  a lack  of  reasonable 
diligence.  Hailing  the  rental  payment  after  the  due 
date  is  not  reasonable  diligence.  Neither  reliance 
on  a courtesy  notice  nor  the  complexity  of  the  lessee's 
business  affairs  will  justify  a late  payment. 

Where  a lessee  files  a petition  for  reinstatement 
of  a terminated  oil  and  gas  lease  in  response  to  noti- 
fication of  his  rights  to  petition  for  reinstatement 
under  30  O.S.C.  $ 188(c)  (1982)  and  30  O.S.C.  $ 188(d) 

and  BLH  denies  reinstatement  only  on  the  basis  of  non- 
compliance  with  the  former  statutory  provision,  the 
case  will  be  remanded  to  BLH  for  consideration  of  rein- 
statement under  the  latter  provision. 

Larri_Wi_Fergusgn,  81  IBLA  167  (Hay  31,  1984) 


The  holder  of  a noncompetitive  oil  and  gas  lease 
terminated  by  operation  of  law  for  failure  to  pay  the 
annual  rental  timely  is  not  entitled  to  reinstatement 
of  his  lease  pursuant  to  sec.  31(c)  of  the  Hineral 
Leasing  Act,  as  amended,  30  O.S.C.  $ 188(c)  (1982) , 

where  the  late  payment  was  mailed  to  BLH  after  the 
lease  anniversary  date  and  the  lessee  presents  no 
evidence  in  support  of  the  assertion  that  the  reason 
for  the  late  payment  was  illness  at  or  near  the  lease 
anniversary  date. 

_F . _Br anscoae , 81  IBLA  235  (June  6,  1984) 


A petition  for  reinstatement  pursuant  to  30  U.S.C. 
§ 188(c)  (1982)  of  an  oil  and  gas  lease  which  has  ter- 

minated by  operation  of  law  for  failure  to  make  timely 
payment  of  the  annual  rental  will  be  denied  where  the 
petition  is  filed  more  than  15  days  after  receipt  of 
notification  of  termination  of  the  lease. 

Kay_Fink,  81  IBLA  381  (June  28,  1984) 


The  first-qualified  applicant  for  an  oil  and  gas 
lease  acquires  no  vested  right  to  have  a lease  issued 
to  him  but  only  a right  to  be  preferred  over  other 
applicants  if  a lease  is  to  be  issued  and  his  applica- 
tion may  be  rejected  if  it  is  determined  that  a pre- 
viously terminated  lease  including  the  lands  sought 
for  leasing  should  be  reinstated  under  sec.  401  of  the 
Federal  Oil  and  Gas  Royalty  Hanagement  Act,  P.L.  97-451, 
96  Stat.  2447,  which  amended  sec.  31  of  the  Hineral 
Leasing  Act  of  1920,  30  O.S.C.  $ 188  (1982) . 

Sec.  401  of  the  Federal  Oil  and  Gas  Royalty  Han- 
agement Act,  P.L.  97-451,  96  Stat.  2447,  aiending 
sec.  31  of  the  Mineral  Leasing  Act  of  1920,  30  O.S.C. 

§ 188  (1982) , affords  an  additional  opportunity  to 
reinstate  a lease  terminated  by  operation  of  law  where 
it  is  shown  to  the  satisfaction  of  the  Secretary  that 
failure  to  timely  pay  the  rental  was  inadvertent,  pro- 
vided certain  criteria  are  met. 

While  the  assignee  of  an  oil  and  gas  lease  may  not 
exercise  any  control  or  dominion  over  the  lease  prior 
to  approval  of  the  assignment,  the  assignee  is  not 
precluded  from  paying  the  annual  rental  in  an  effort  to 
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avoid  termination  of  the  lease  or  to  qualify  the  lease 
for  reinstatement  upon  petition  by  the  lessee  of  record. 

£2ll_Grace_Ptasyaski,  82  IBLA  48  (July  11,  1984) 


The  Secretary  has  no  authority,  under  30  U.S.C. 

§ 188(c)  (1982),  to  reinstate  a lease  terminated  for 

failure  to  pay  rentals  timely  unless  payment  has  been 
made  within  20  days  of  lease  termination. 

The  Secretary  may  reinstate  leases  terminated  cn 
or  after  Jan.  12,  1983,  if  certain  conditions  are  met 
and  a petition  for  reinstatement  plus  required  back 
rentals  are  filed  the  earlier  of  60  days  after  lessee 
has  received  notice  of  termination  or  15  months  after 
lease  termination.  The  submission  of  a rental  check 
which  is  later  dishonored  by  the  drawee  bank  because 
of  insufficient  funds  is  neither  a payment  nor  a tender 
of  payment. 

ii  f ton , 82  IBLA  126  (July  24,  1984) 


When  the  lessee  fails  to  pay  rentals  on  or  before 
the  anniversary  date  of  the  lease,  where  no  oil  or  gas 
is  being  produced  in  paying  quantities  on  the  leased 
premises,  then  the  lease  shall  automatically  terminate 
by  operation  of  law;  however,  if  the  full  rental  amount 
has  been  paid  within  20  days  of  the  lease  anniversary 
date,  and  the  failure  was  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence,  then  the  Secretary  may 
reinstate  the  lease. 

L§o_gx_Krenzler,  82  IBLA  205  (Aug.  20,  1984) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  30  U.S.C.  $ 188(b) 
(1982).  Under  30  U.S.C.  $ 188(c)  (1982),  the  Depart- 

ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  2C  days 
after  the  due  date. 

Reinstatement  of  a terminated  noncompetitive  oil 
and  gas  lease  under  sec.  401  of  the  Federal  Oil  and  Gas 
Royalty  Hanagement  Act  of  1982,  30  U.S.C.  $ 188(d),  (e) 
(1982),  requires  payment  by  the  lessee  of  rental  at  the 
rate  of  $5  per  acre  as  well  as  reimbursement  of  admin- 
istrative costs  (up  to  $500)  and  the  cost  of  publishing 
notice  in  the  Feder a 1_ Register . 

Ma^na£d_Ji_Bonesteel,  82  IBLA  237  (Aug.  23,  1984) 


A noncompetitive  oil  and  gas  lease  on  which  there 
is  no  well  capable  of  producing  oil  or  gas  in  paying 
quantities  automatically  terminates  by  operation  of 
law  upon  failure  of  a lessee  to  pay  rental  cn  or  before 
the  anniversary  date  of  the  lease.  If  deficient  pay- 
ment has  teen  made  cn  or  before  the  anniversary  date 
but  the  deficiency  is  nominal,  the  lease  does  net  ter- 
minate unless  the  lessee  fails  to  pay  the  deficiency 
within  the  period  prescribed  in  a notice  of  deficiency. 
Departmental  regulation  43  CFR  3108.2-1  (b),  U8  FP  33673 
(July  22,  1983),  provides  that  a deficiency  shall  be 
considered  nominal  if  it  is  not  more  than  $1GC  cr  mere 
than  5 percent  of  the  total  payment  due,  whichever  is 
less.  Absent  an  affirmative  billing  error  by  BLH,  an 
oil  and  gas  lessee  is  not  entitled  to  a notice  cf  defi- 
ciency and  an  opportunity  to  correct  it  unless  the 
deficiency  is  nominal. 


L22ise_VA_Itee,  83  IBLA  50  (Sept.  24,  1984) 
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2IL_AND_G£S_LEASES- -Continued 

UNIT  AND  COOPERATIVE  AGREEMENTS 

The  partial  commitment  of  lands  within  an  oil  and 
gas  lease  to  a unit  agreement  segregates  the  lands  in 
the  lease  into  separate  leases  embracing  those  lands 
committed  to  the  unit  and  those  lands  not  unitized. 

The  lease  committed  to  the  unit  continues  in  effect 
for  as  long  as  committed  provided  that  production  is 
obtained  within  the  unit  prior  to  expiration  of  the 
term  of  the  lease.  Upon  commitment  and  segregation  of 
the  nonproducing  portion  cf  a producing  oil  and  gas 
lease  prior  to  expiration  of  its  primary  term  or  its 
extended  term  (other  than  by  production) , production 
on  the  nonunitized  portion  of  the  lease  will  not  serve 
to  extend  the  unitized  portion. 

Co n ocox_Iric ^ , 80  IBLA  161  (Apr.  11,  1984)  91  I.D.  181 


Where  the  Minerals  Management  Service  determines 
part  of  noncompetitive  oil  and  gas  leases  issued  in 
1971  and  1972  to  be  within  an  undefined  known  geologic 
structure,  a decision  to  increase  rental  for  all 
acreage  to  $2  per  acre  is  erroneous  where  the  record 
shows  the  lease  is  committed  to  an  approved  unit  plan 
with  a well  capable  of  production  and  a general  provi- 
sion for  allocation  of  production.  Where  the  terns  of 
the  leases  specifically  direct  that  the  rental  rate 
remain  at  $C.50  per  acre  for  acreage  outside  a parti- 
cipating area,  an  increased  rental  rate  is  net  appro- 
priate for  that  acreage. 

Ei2§iH2i_ElE£ners,  82  IBLA  101  (July  24,  1894) 


A finding  that  an  oil  and  gas  lease  has  expired 
for  failure  of  cne  of  several  lessees  of  record  tc 
execute  a jcinder  to  a unit  agreement  for  a producing 
unit  will  be  set  aside,  in  the  absence  of  intervening 
rights  in  the  leasehold,  where  a substantial  allegation 
is  made  that  an  assignment  of  record  was  intended  by 
the  parties  to  convey  all  the  interest  of  that  lessee 
to  an  assignee  who  timely  executed  a jcinder  to  the 
unit  agreement. 

Monsanto_Co. , 82  IBLA  108  (July  24,  1984) 


Where  a unit  operator  seeks  to  include  certain 
acreage  in  a unit,  BLM  may  properly  declare  the  acreage 
not  committed  if  all  working  interests  have  not  been 
committed;  however,  such  a determination  will  be  set 
aside  where  on  appeal  BLM  expresses  its  willingness  to 
consider  the  acreage  partially  committed. 

£22I5_E nergy_£oi , 82  IBLA  212  (Aug.  22,  1984) 


OJL _SH A L E 

WITHDRAWALS 

A placer  mining  claim  located  for  gold  on  land 
previously  withdrawn  from  appropriation  under  the 
mining  laws  relating  to  metalliferous  minerals  by 
Public  Land  Order  No.  4522,  dated  Sept.  11,  1968,  is 
null  and  void  ab  initio. 

Charles_H._ Phil lips,  78  IBLA  320  (Jan.  24,  1984) 


Mining  claims  located  for  trace  minerals  on  land 
previously  withdrawn  from  mineral  entry  by  Exec. 

Order  No.  5327,  as  to  nonmetallif erous  minerals,  and 
Public  Land  Order  No.  4522,  as  to  metalliferous 


QIL_£HA_LE — Continued 
WITHDRAWALS — Continued 


minerals,  are  properly 
initio. 

declared 

null 

and 

void  ab 

Minepal  Life  Corp.,  81 

IBLA  103 

(May 

30, 

1984) 

£ REGC N_ A N£_C AL If 0 PN I A_R A I^RO A E_ AN£_RECONV EY£ D_COO S 
B A Y_GR A NT_ L A N DS 

TIMBER  SALES 

A BLM  decision  to  proceed  with  a proposed  timber 
sale,  when  reached  after  consideration  of  all  relevant 
factors  and  supported  by  the  record,  will  not  be  dis- 
turbed in  the  absence  of  a showing  that  the  decision  is 
clearly  in  error. 

An  appellant  who  levels  specific  criticisms  of  a 
BLM  decision  to  proceed  with  a timber  sale  in  an 
attempt  to  overturn  the  sale  as  being  poorly  planned 
and  ill-conceived  cannot  prevail  where  the  record  shows 
that  BLM  complied  with  applicable  law  and  procedures  in 
offering  the  tract  for  sale  and  where  many  of  the  con- 
cerns and  criticisms  amount  to  mere  expressions  of 
disagreement  with  BLH's  conclusions.  An  appellant's 
judgment  cannot  be  substituted  for  that  of  BLM  on  the 
basis  of  arguable  differences  of  opinion. 

Robert_Ci_ Salisbury , 79  IBLA  370  (Mar.  26,  1984) 


A decision  by  BLM  denying  a protest  to  a proposed 
timber  sale  will  be  affirmed  where  the  appellant  does 
not  present  sufficient  evidence  that  the  sale  area  was 
miscl ass i f ied  as  high-intensity  land. 

Where  ELM  removes  concentrated  unplantable  zenes 
from  the  area  of  a proposed  timber  sale,  that  area  is 
not  ra iscl ass i f ied  as  high-intensity  land  even  though 
small  unplantable  zones  are  interspersed  throughout  it. 

In_re_ChaEman-Keeler_Timber_Sale,  80  IBLA  237 
"(Apr.  30,  1984  )T 


A decision  by  BLM  denying  a protest  to  a proposed 
timber  sale  will  be  affirmed  where  the  appellant  does 
net  present  sufficient  evidence  that  the  sale  area  was 
misclassif ied  as  high-intensity  land. 

BLM  may  deviate  from  provisions  contained  in  an 
environmental  impact  statement  with  respect  to  regen- 
eration cutting  in  a planned  timber  sale  where  the 
deviation  is  not  so  significant  as  to  require  prepara- 
tion of  a supplemental  environmental  impact  statement. 

BLM  may  properly  proceed  with  a proposed  timber 
sale  where  the  environmental  assessment  of  the  sale 
considered  all  relevant  factors,  including  the  impact 
of  road  construction  on  soil  erosion,  wildlife  and  rec- 
reational resources. 

In_r e_Bald_Pg i n t _Ti mbe|:_S al e,  80  IBLA  304  (May  4,  1984) 


In  reviewing  a denial  by  the  BLM  of  a protest  of 
a timber  sale  cn  lands  managed  pursuant  to  the  Act  of 
Aug.  28,  1937  (0  6 C Act),  43  U.S.C.  § 1181a  (1982), 

on  the  issue  of  violation  of  the  principle  of  "sus- 
tained yield,"  the  Board  will  defer  to  BLH's  judgment 
in  the  absence  of  a clear  showing  of  failure  to  con- 
sider critical  factors  or  that  the  timber  sale  is  not 
supported  by  the  administrative  record. 

In  determining  regeneration  for  purposes  of  high- 
intensity  timber  management  land,  the  term  "stocked" 
referring  to  the  number  of  suitable  trees  per  acre  is 
properly  distinguished  from  "established"  referring  to 
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TIMBER  S ALES-- Gan t in  ued 

a stand  of  suitable  growing  trees  which  have  survived 
at  least  one  growing  season. 

lB-ES-ltSa£SO!i_Creek_Tiflber_Sale,  81  IBLA  242  (June  7, 


A party  challenging  a decision  to  harvest  timber 
on  the  grounds  that  clearcutting  is  an  inappropriate 
method  to  be  employed  and  that  pertinent  environmental 
considerations  were  disregarded  bears  the  burden  of 
establishing  both  the  factual  predicates  and  the  ulti- 
mate  conclusions. 

Hhere  the  record  reflects  that  the  BLH  decision 
not  to  do  class  III  onsite  cultural  resource  studies  on 
the  timber  sale  units  was  made  without  the  consultation 
process  as  required  by  36  CFR  800.4(a)(1),  BLM  will 
be  required  to  so  consult  and  to  take  whatever  further 
action  is  required  as  a result  of  the  consultation 
process  prior  to  any  entry  by  the  timber  purchaser. 

:artia_Bit2!iell_B_srAND,  82  IBLA  275  (Aug.  31,  1984) 


22T£!_£ontinental_shelf_lands_act 

GENERALLY 


Onder  the  civil  penalty  provision  of  sec.  24(b) 
of  the  Outer  Continental  Shelf  Lands  Act,  notice  of  a 
violation  and  failure  to  correct  the  violation  within 
such  reasonable  period  of  time  as  may  be  allowed  is  a 
prerequisite  to  liability. 


£°S222*._In£. , 78  IBLA  192  (Jan.  5,  1984) 


PATENTS_gF_P2B2IC_LANDS— Continued 


GENERALLY — Continued 

A survey  of  public  lands  creates  and  does  not  merely 
identify  the  boundaries  of  sections  of  land.  A patentee 
of  public  land  takes  according  to  the  actual  survey  on 
the  ground,  even  though  the  official  survey  plat  may  not 
show  the  tract  as  it  is  located  cn  the  ground,  cr  the 
patent  description  may  be  in  error  as  to  the  course  or 
distance  or  the  quantity  of  land  stated  to  be  conveyed. 

Elflgr_L._Lo.we,  80  IBLA  101  (Apr.  3,  1984) 


A patentee's  transfer  of  property,  or  use  of 
property,  fcr  a purpose  other  than  the  one  described 
in  a patent  under  the  Recreation  and  Public  Purposes 
Act,  as  amended,  43  U.S.C.  54  869  to  869-4  (1  976), 
without  consent  of  the  Department  of  the  Interior, 
triggers  reversion  of  the  land  to  the  United  States; 
however,  such  reversion  occurs  only  after  due  notice 
and  an  opportunity  for  a hearing  has  been  provided  to 
the  patentee. 

S22rge_s£hultz_et_al. , 81  IBLA  29  (Kay  17,  1984) 


AMENDMENTS 

Where  a stranger  to  the  original  patentee  acquires 
a certain,  specific  tract  of  land  through  mesne  con- 
veyances and  then  seeks  to  have  the  patent  amended  so 
that  he  can  acquire  other  land  instead,  he  must  demon- 
strate first  that  there  was  an  error  in  the  patent's 
land  description  and,  second,  that  he  is  deserving 
as  a matter  cf  equity  and  justice  to  be  granted  that 
which  was  actually  earned  by  the  original  patentee. 

S22E3£_i!al_Snow_J2p_Juflicial_Remandl,  79  IBLA  261 
(Mar.  7, .1984) 


GEOLOGICAL  AND  GEOPHYSICAL  EXPLORATION 
Generally 

Under  30  CFR  251.6-3(d),  the  Director  of  the 
Minerals  Management  Service  will  require  republication 
of  an  exploratory  test  drilling  application  and  a 
period  for  other  persons  to  join  in  a venture  as 
original  participants  without  penalty  where  the  appli- 
cant proposes  changes  to  the  original  application  and 
the  Director  determines  that  those  changes  are  signi- 
ficant. Deepening  of  a test  well  in  an  attempt  to 
achieve  the  recognized  goal  of  penetrating  a particular 
geological  zone  was  an  anticipated  event  which  was 
properly  determined  not  to  be  significant  within  the 
meaning  of  30  CFR  251.6-3 (d). 

Sfegll.Oil.COi,  80  IBLA  184  (Apr.  20,  1984) 


P41££Is_j2£_£j)££I£_iAl!Ds 

GENERALLY 

A patent  of  land  issued  by  the  proper  officers  of 
the  United  States  is  presumed  valid,  and  to  pass  title. 

£Snry_J._Huds£ethx_Sr.^_Betty_Ai_HudsEeth,  78  IBLA  235 
(Jan.  9,  1984) 


€ 


Under  sec.  316  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  the  Secretary  of  the  Interior  has 
discretionary  authority  to  correct  an  error  in  a con- 
veyance document  when  the  error  is  clearly  established 
and  equitable  considerations  dictate  that  relief  be 
granted.  BLM 's  rejection  of  an  application  to  amend  a 
homestead  patent  to  include  additional  acreage  will  be 
affirmed  where  the  record  does  not  support  a finding 
that  the  original  patentees  had  entered  those  lands,  net 
was  there  ever  any  intent  to  enter  such  lands  as  part  cf 
the  original  homestead  entry. 

flflgl-Li. Lo w e , 80  IBLA  101  (Apr.  3,  1984) 


EFFECT 

The  effect  of  issuance  of  legal  patent  is  to 
transfer  title  from  the  United  States  and  to  remove  the 
lands  from  the  jurisdiction  of  the  Department  of  the 
Interior,  when  patent  has  been  issued  the  Department 
of  the  Interior  can  exercise  no  further  control  over 
the  lands  and  relief  must  be  sought  through  the  courts. 

A patent  of  land  issued  by  the  proper  officers  of 
the  United  States  is  presumed  valid,  and  to  pass  title. 

Where  a patent  has  been  issued  for  the  lands  cn 
which  a claim  is  situated  it  is  proper  for  BLM  to 
refuse  recordation  cf  the  claim,  since  it  has  nc  juris- 
diction over  the  claim. 

fiSflEZ_Ji_Hudspethi_Srxt_2etty_ii_Huds£eth,  78  IBLA  235 
(Jan.  9,  1984) 
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P^IENTS _OF_PaBLIC_L A NDS--Con tinned 
EFFECr--G3n  tinued 

The  Department  of  the  Interior  loses  jurisdiction 
over  public  land  once  it.  has  been  patented.  Upon  issu- 
ance of  patent,  jurisdiction  to  adjudicate  interests  in 
the  land  conveyed  is  lost  and  an  appeal  by  a party 
asserting  conflicting  rights  in  the  land  is  properly 
dismissed  as  moot. 

Good  new  s_Bay_'1ining_Co=__et_ali,  81  IBLA  1 (May  14, 

19  84)" 


The  effect  of  the  issuance  of  a legal  patent  is  to 
transfer  legal  title  from  the  United  States  and  remove 
the  land  from  jurisdiction  of  the  Department  of  the 
Interior.  Applications  for  land,  title  to  which  has 
passed  from  the  United  States  by  issuance  of  a legal 
patent,  must  be  rejected. 

james_S_Gloria_ Eldorado,  82  IBLA  9 (July  2,  1984) 


RESERVATIONS 


Where  lands  were  patented  to  a railroad  under  a 
statute  which  authorized  the  granting  of  nonmineral 
lands  only,  the  issuance  of  the  patent  generally  con- 
stituted a conclusive  determination  by  the  United 
States  of  the  nonmineral  character  of  the  land  sc 
patented,  and  the  subsequent  discovery  of  mineral 
values  thereon  does  net  operate  to  void  the  conveyance 
by  the  United  States.  Where  such  land  has  been  recon- 
veyed to  the  United  States  subject  to  a reservation  of 
all  minerals  to  the  private  grantor,  the  land  is  not 
subject  to  the  subsequent  location  of  mining  claims 
under  the  general  raining  laws. 

Moise_^_Leon_ Berger , 82  IBLA  253  (Aug.  28,  1984) 


Effect  must  be  given,  if  possible,  to  every  word, 
clause,  and  sentence  in  a statute.  Therefore,  the 
application  of  sec.  601(f)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  § 1781(f)  (1982), 

to  mineral  patent  must  be  made  in  a manner  which 
recognizes  valid  existing  rights  of  a mineral  claimant 
at  the  time  of  passage  of  the  Act. 

Cal if or nia_Por tiand_Qement_Corpi , 83  IBLA  11 
(Sept.  18,  1984)' 


SUITS  TO  CANCEL 

The  effect  of  issuance  of  legal  patent  is  to 
transfer  title  from  the  United  States  and  to  remove  the 
lands  from  the  jurisdiction  of  the  Department  of  the 
Interior.  When  patent  has  been  issued  the  Department 
of  the  Interior  can  exercise  no  further  control  over 
the  lands  and  relief  must  be  sought  through  the  courts. 

Hudspeth^Sr^.getti.Ai.Hiidspeth,  7 8 IBLA  2 35 
(Jan.  97  1984) 


PAY MENTS--Cont inued 
GENERALLY — Continued 

of  insufficient  funds  is  neither  a payment  nor  a tender 
of  payment. 

ilohn-F •.-Clifton,  82  IBLA  126  (July  24,  1984) 


PHOSPHATE_LEASES_AND_PEPM ITS 
PERMITS 

The  filing  of  a phosphate  prospecting  permit  appli- 
cation creates  no  vested  rights  in  the  applicant  and  the 
application  must  be  rejected  if  the  land  described 
therein  is  determined  by  Geological  Survey  to  be  within 
a known  phosphate  leasing  area  and  to  be  subject  to  the 
competitive  leasing  provisions  of  the  Mineral  Leasing 
Act.  Rejection  is  required  even  if  the  applicaticn 
was  filed  prior  to  the  ascertainment  of  the  extent  or 
workability  of  the  underlying  phosphate  bed,  which  find- 
ing requires  competitive  leasing  of  the  land. 

Ear th_Sci eric esA_Xnci,  80  IBLA  28  (Mar.  28,  1984) 


Extension  of  a prospecting  permit  may  be  properly 
denied  where  application  is  not  timely  filed  and  no 
showings  are  made,  as  required  by  43  CFR  3511.3-2,  as 
to  the  reasons  why  additional  time  is  needed  to  com- 
plete prospecting  work. 

lBV£IH§§s_Mir}ing_Cg- , 81  IBLA  78  (May  23,  1984) 


BLM  must  reject  a phosphate  prospecting  permit 
application  filed  pursuant  to  sec.  9(b)  of  the  Mineral 
Leasing  Act,  as  amended,  30  U.S.C.  § 211(b)  (1982), 

where  the  land  is  determined  to  be  within  a known 
phosphate  leasing  area. 


An  applicant  for  a phosphate  prospecting  permit 
under  sec.  9(b)  of  the  Mineral  Leasing  Act,  as  amended, 
30  U.S.C.  § 211(b)  (1982),  acquires  no  vested  right  to 

a permit  by  virtue  of  an  inordinate  delay  in  adjudica- 
tion of  the  application,  even  where  a permit  might  have 
issued  when  the  application  was  originally  filed. 

In  rejecting  a phosphate  prospecting  permit  appli- 
cation because  the  land  is  within  a known  phosphate 
leasing  area,  and  thus  no  longer  subject  to  issuance 
of  a permit,  BLM  may  rely  on  proof  of  the  existence  or 
workability  of  minerals  in  adjacent  lands  and  geologi- 
cal and  other  surrounding  external  conditions,  and  need 
not  engage  in  drilling  or  other  exploratory  work  on  the 
ground. 


In  rejecting  a phosphate  prospecting  permit  appli- 
cation, ELM  may  properly  consider  a recommendation  of 
the  Forest  Service  that  issuance  of  a permit  would  net 
be  in  the  public  interest.  However,  ultimate  rejecticn 
must  be  supported  by  facts  of  record  and  a reasoned 
explanation. 

El iz abet h_B_._ Arche r_et_ali , 82  IBLA  14  (July  5,  1984) 


PAYMENTS 

GENERALLY 

The  Secretary  may  reinstate  leases  terminated  on 
or  after  Jan.  12,  1983,  if  certain  conditions  are  met 
and  a petition  for  reinstatement  plus  required  back 
rentals  are  filed  the  earlier  of  60  days  after  lessee 
has  received  notice  of  termination  or  15  months  after 
lease  termination.  The  submission  of  a rental  check 
which  is  later  dishonored  by  the  drawee  bank  because 


powersite_lands 


A mining  claim  located  prior  to  Aug.  11,  1955,  on 
lands  withdrawn  for  a power  project  is  null  and  void 
ab  initio.  The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  § 621 
(1976)  , did  not  give  life  to  void  claims  which  had  been 
located  cn  withdrawn  lands  prior  to  the  date  of  the  Act. 

J«L_ Wa_ro ber t sx_ Jea n_ Robe r ts , 79  IBLA  279  (Mar.  16,  1984) 


99 


G 

Ea»igSUg_LigD£ — Can  tinned 

Hhere  Congress  has  provides  in  16  D.S.c.  5 818 
(1982)  that  lands  sought  for  a proposed  power  project 
shall  from  the  date  of  the  filing  of  an  application 
therefor  be  reserved  from  entry,  location,  or  other 
disposal  under  the  laws  of  the  Dnited  States  until 
otherwise  directed  by  the  Federal  Power  Commission  or 
by  Congress,  and  thereafter  has  further  withdrawn  these 
same  lands  for  selection  pursuant  to  sec.  16  of  the 
Alaska  Native  Claims  Settlement  Act,  <13  U.S.C.  15  1615 
(1976),  BLM  may  properly  convey  such  lands  to  a Native 
corporation  selecting  same,  all  else  being  regular. 

Federal  land  occupied  by  a municipally  operated 
utility  pursuant  to  a license  from  the  Federal  Power 
Commission  may  be  conveyed  to  a Native  corporation 
selecting  such  land,  subject  to  such  license.  Lands 
occupied  by  the  utility  are  not  excluded  from  the 
interim  conveyance  describing  them. 

5et£hiSaa_ESbli£_2tilities , 79  IB1A  286  (Bar.  20,  1984) 


EgACTICE_BEFORE_THE_DEPARTMENT 
PERSONS  QUALIFIED  TO  PRACTICE 

Qualifications  to  practice  before  the  Department 
of  the  Interior  are  prescribed  by  regulations.  where 
an  appeal  is  brought  by  an  individual  who  does  not 
appear  to  fall  within  any  of  the  categories  cf  persons 
authorized  to  practice,  the  appeal  is  subject  to  dis- 
missal. 


Rober t_Ni_Ca Id wel 1 , 79  IBIA  141  (Feb.  22,  1984) 


When  an  Indian  tribe  or  member  of  an  Indian  tribe 
appears  before  the  Board  of  Indian  Appeals  represented 
by  a person  not  qualified  to  appear  before  the  Depart- 
ment of  the  Interior  under  43  CFR  4.1,  the  party  will 
be  informed  that  the  unqualified  person  may  not  appear, 
but  will  not  be  penalized  for  choosing  an  unqualified 
representative.  Once  informed  that  the  chosen  repre- 
sentative is  unqualified,  the  Indian  party  must  choose 
a qualified  representative  or  appear  pro  se  in  order 
for  filings  to  be  accepted. 


ISla  1 e_of _Be n jamin_Ken t^_ Sr . j(Ben  Nawanowav),  13  IEIA 
21  (Aug.  29,  1984) 


% 


PRIS.ArE_EXCHA.NSES 

GENERALLY 


While  there  is  no  Departmental  policy  absolutely 
forbidding  multiparty  exchanges  under  sec.  206  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.c.  5 1716  (1976) , no  such  exchange  can  be 
approved  unless  the  land  ultimately  acquired  by  the 
United  States  benefits  a Federal  natural  resource  man- 
agement program. 


HaEEI_5i_Bailay,  79  IBLA  362  (Mar.  23,  1984) 


EDSLIC.LANDS 

GENERALLY 

The  term  "public  lands,"  often  used  synonymously 
with  “public  domain,"  generally  refers  to  lands  which 
are  open  and  available  for  various  forms  of  disposition 
or  disposal  to  the  general  public  and  state  or  local 
governments. 

•5Eat§_Selections_of_0nshgre_tands_Under  lying_Nay  igahle 
*!aters_jij_t if_Ge2graphic_Area  of_Revoked  public  Land 
2Ed§r_82,  M-36949  (Aug.  22,  1983)  " 91  I.D.  67 


ALASKA 


Under  sec.  6(b)  of  the  Alaska  Statehood  Act,  the 
term  "public  lands"  means  those  lands  in  Federal  owner- 
ship that  are  not  withdrawn  or  otherwise  reserved. 


State_Seiectiojjs_of_0nshorg_gands_Uiiderl2iiig  Navigable 
SateES_in_t)]e_Geog£a£hic_Area_of_Rey2ked_Eublic  Land 
QEiSE_82,  M-36949  (Aug.  22,  1983)  91  i7d.  67 


APPRAISALS 

Where  BLM  appraises  a parcel  of  land  subject  to  a 
communication  site  right-of-way  for  direct  sale  to  the 
holder  of  the  grant  pursuant  to  sec.  203  of  the  Federal 
Lana  Policy  and  Management  Act  of  1976,  43  U.S.C. 

S 1713  (1982) , it  is  proper  for  BLM  to  appraise  the 
parcel  as  if  unencumbered,  since  the  right-of-way  is 
extinguished  upon  the  right-of-way  holder's  acquisition 
of  the  fee  title. 

Colg.Industries^Ing.,  82  IBLA  289  (Aug.  31,  1984) 


CLASSIFICATION 

Lands  segregated  on  the  public  records  by  a 
Recreational  and  Public  Purposes  lease  are  not  avail- 
able for  the  location  of  mining  claims,  but  a claimant 
may  establish  the  exterior  boundaries  of  a lode  claim 
on  land  under  a Recreation  and  Public  Purposes  lease, 
with  the  permission  of  the  lessee,  for  the  purpose  of 
making  end  lines  parallel  so  as  to  obtain  extralateral 
rights  to  a vein  or  lode  discovered  on  lands  available 
for  location. 

Saatg_Fe_Pliningi_Inca_,  79  IBLA  48  (Feb.  9,  1984) 


Where  a lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  and  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 

A locator  whose  discovery  is  on  lands  open  to  location 
may  extend  the  end  lines  and  side  lines  of  bis  claim 
across  withdrawn  or  patented  land  to  define  the  extra- 
lateral rights  to  lades  or  veins  which  apex  within  the 
claim. 

gSSieEE_fiH£lea£t_Inc1.,  82  IBLA  67  (July  12,  1984) 


PUBLIC  INTEREST 


JURISDICTION  OVER 


The  fact  that  land  sought  in  a private  exchange  is 
within  a known  geothermal  resource  area  and  is  actually 
under  lease  is  normally  sufficient  to  support  a finding 
that  the  land  sought  by  the  private  party  is  more  val- 
uable for  public  purposes  than  the  land  which  is  being 
exchanged. 

Harry_N._Biiley.,  79  IBLA  362  (Mar.  23,  1984) 


The  Act  of  May  23,  1908,  35  Stat.  267,  as  amended, 
16  U.S.C.  4 671  (1976),  providing  for  the  establishment 
of  the  National  Bison  Range,  terminated  the  status  of 
the  land  included  therein  as  land  reserved  for  Indian 
use. 

HiEaSii ne_o ve r t h r u s t_oi IS  G a I n c . 

(Mar.  27.  1984) 


80  IBLA  4 
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po BLI3_L AMDS — Continued 

JURISDICTION  OVER — Continued 

BLM  has  the  jurisdiction  to  determine  whether  the 
terms  of  a mineral  reservation  in  a deed  to  the  United 
States  has  operated  to  vest  title  to  the  mineral  estate 
in  the  United  States  by  virtue  of  a failure  to  comply 
with  an  annual  production  requirement  found  in  the 
reservation-  However,  where  the  record  indicates  that 
BLM  has  not  fully  considered  whether  production  within 
a production  unit  which  includes  the  reserved  land 
serves  to  extend  the  reservation,  the  case  will  be 
remanded  to  BLM  for  consideration  of  that  question. 

Doris_A-_Slaa.ten_et_al-,  81  IBLA  282  (June  12,  1984) 


RIPARIAN  RIGHTS 

Generally,  the  meander  line  of  a river  is  not  to 
be  treated  as  a boundary  and  when  the  United  States 
conveys  a tract  of  land  by  patent  referring  to  an 
official  plat  which  shows  the  tract  to  be  riparian  to 
a river,  the  patent  conveys  all  the  rights  to  the  water 
line  of  that  river,  if  navigable,  or  to  the  center  of 
the  stream  if  nonnav igable , except  where  there  is 
fraud,  gross  error  shown  in  the  survey,  or  an  intention 
to  limit  a grant  or  conveyance  to  the  actual  meander 
lines  as  disclosed  in  the  facts  or  circumstances. 

Ponald_W._Hoar,  81  IBLA  74  (Ha-  23,  1984) 


Where  riparian  public  land  has  been  completely 
eroded  away  by  the  actions  of  a navigable  river,  title 
is  lost  to  the  United  States  and,  where  said  land  is 
subsequently  restored  through  accretion  by  the  contin- 
ued action  of  the  river,  title  belongs  to  the  riparian 
owner. 

Day  id_  A_._Prgyi.i}se , 81  IBLA  148  (May  31,  1984) 


It  is  a general  rule  that  a meander  line  is  not  a 
line  of  boundary  but  one  designed  to  point  out  the 
sinuosity  of  the  bank  or  shore  and  as  a means  of 
ascertaining  the  quantity  of  the  land  in  the  fractional 
lot,  the  boundary  line  being  the  waterline  itself.  The 
"Basart  exception”  to  this  rule  is  that  if,  at  the  time 
a homestead  entry  is  made,  a large  body  of  land  pre- 
viously formed  by  accretion  existed  between  the  meander 
line  and  the  waters  of  the  stream,  then  the  meander 
line  will  be  treated  as  the  boundary  line  of  the  grant, 
and  the  patent  will  be  construed  to  convey  only  the 
lands  within  the  meander  line.  In  determining  the 
applicability  of  the  "Basart  exception,"  consideration 
must  also  be  given  to  equitable  factors,  including 
unjust  enrichment. 

Eldin_L . Rx_Joh n son x_Marilyn_ Johnson , 82  IBLA  135 
7 July  277  1984) 


£kILRQAD_GR ANT_LANQS 

Where  lands  were  patented  to  a railroad  under  a 
statute  which  authorized  the  granting  of  nonmineral 
lands  only,  the  issuance  of  the  patent  generally  con- 
stituted a conclusive  determination  by  the  United 
States  of  the  nonmineral  character  of  the  land  so 
patented,  and  the  subsequent  discovery  of  mineral 
values  thereon  does  not  operate  to  void  the  conveyance 
by  the  United  States.  Where  such  land  has  been  reccn- 
veyed  to  the  United  States  subject  to  a reservation  of 
all  minerals  to  the  private  grantor,  the  land  is  not 
subject  to  the  subsequent  location  of  mining  claims  $ 

under  the  general  mining  laws. 

Moise_&_Legn_ Berger,  82  IBLA  253  (Aug.  28,  1984) 


RECLAMATIQN_LANDS 


RIGHTS-OF-WAY 


Where  a reclamation  withdrawal  is  modified  by 
public  land  order  to  authorize  a public  highway  right- 
of-way  pursuant  to  sec.  8 of  the  Act  of  July  26,  1866 
(repealed  1976,  formerly  codified  at  43  U.S.C.  5 932), 
the  nature  and  extent  of  the  rights  authorized  are  con- 
trolled by  the  express  terms  of  the  public  land  order 
restoring  the  land.  A decision  to  close  a road  built 
on  a right-of-way  within  a reclamation  withdrawal  which 
is  expressly  conditioned  upon  noninterference  with  the 
operation  and  maintenance  of  a dam  and  related  facili- 
ties will  be  affirmed  where  the  record  supports  a 
determination  by  reclamation  officials  that  public 
access  is  substantially  interfering  with  operations 
and  maintenance  and  the  road  has  been  replaced  by  a 
new  highway  open  to  the  public. 

A state  retains  extensive  jurisdiction  over 
Federal  lands  within  its  boundary,  but  Congress  is 
authorized  to  enact  legislation  regarding  the  use  and 
occupancy  of  the  Federal  lands.  Provisions  of  state 
law  regarding  abandonment  of  a right-of-way  within  a 
reclamation  withdrawal  must  recede  where  implementation 
thereof  would  interfere  with  the  effort  of  reclamation 
officials  tc  operate  and  maintain  reclamation  facili- 
ties as  directed  by  Act  of  Congress. 


County_of_ Imperial , 5 OHA  286  (Mar.  16,  1984) 


R EC R E A£IQ N_ A$D_£U BL I C_P UR £0 SE S_ ACT 

A mining  claim  lying  entirely  cn  lands  previously 
patented  under  the  Recreation  and  Public  Purposes  Act  4* 

is  null  and  void  ab  initio  because  such  lands  are  not 
open  to  mineral  entry. 

Cruj.G.  Velasguejx_Armandg_Sanchez , 78  IBLA  355 
7 Jan7  257~1984) 


PUBL12_SAt.ES 

APPRAISALS 

Where  BLM  appraises  a parcel  of  land  subject  to  a 
communication  site  right-of-way  for  direct  sale  to  the 
holder  of  the  grant  pursuant  to  sec.  203  cf  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

§ 1713  (1982),  it  is  proper  for  BLM  to  appraise  the 
parcel  as  if  unencumbered,  since  the  right-of-way  is 
extinguished  upon  the  right-of-way  holder»s  acquisition 
of  the  fee  title. 


Lands  segregated  on  the  public  records  by  a 
Recreational  and  Public  Purposes  lease  are  not  avail- 
able for  the  location  of  mining  claims,  but  a claimant 
may  establish  the  exterior  boundaries  of  a lode  claim 
on  land  under  a Recreation  and  Public  Purposes  lease, 
with  the  permission  of  the  lessee,  for  the  purpose  of 
making  end  lines  parallel  so  as  to  obtain  extralateral 
rights  to  a vein  or  lode  discovered  on  lands  available 
for  location. 

Sinta_Fe_Minj,ngx_Inc. , 79  IBLA  48  (Feb-  9,  1984) 


Cole_Tnd ustriesx_Inc. , 82  IBLA  289  (Aug.  31,  1984) 
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SECRE»TIQ»_AND_pagLIC_PBRPgSES_4CT--Continuea 


The  Recreation  ana  Public  Purposes  Act  makes 
reserved  minerals  subject  to  disposition  only  under 
applicable  lavs  and  such  regulations  as  the  Secretary 
may  prescribe.  In  the  absence  of  such  regulations, 
land  under  patent  pursuant  to  the  Recreation  and  Publ 
Purposes  Act,  as  amended,  43  O.S.C.  45  864  - 869-4 
(1976),  is  not  open  to  location  under  the  mining  lavs 


ic 


A patentee's  transfer  of  property,  or  use  of 
property,  for  a purpose  other  than  the  one  described 
in  a patent  under  the  Recreation  and  Public  Purposes 
Act,  as  amended,  43  O.S.C.  45  869  to  869-4  (1976) 
vithout  consent  of  the  Department  of  the  Interior" 
triggers  reversion  of  the  land  to  the  United  States- 
hovever,  such  reversion  occurs  only  after  due  notice 
and  an  opportunity  for  a hearing  has  been  provided  to 
the  patentee. 


SS2Ca2_Schultz_et_al.,  81  I BLA  29  (Bay  17,  1984) 


The  Recreation  and  Public  Purposes  Act,  as 
smanded,  43  O.S.C.  45  869  - 869-4  (1982),  makSI 
reserved  minerals  subject  to  disposition  only  under 
applicable  lavs  and  such  regulations  as  the  Secretarv 
may  prescribe.  In  the  absence  of  such  regulations, 
land  classified  for  disposition  and  under  lease  pursu 
ant  to  the  Recreation  and  Public  Purposes  Act  is  not 
open  to  location  under  the  mining  lavs. 

Ia_Ei_Vonaehr,  82  IBLA  162  (Aug.  6,  1984) 


REGULATIONS 

GENERALLY 


All  persons  dealing  vith  the  Government  are  pre- 
sumed to  have  knovledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

a*triet_C._Shaf tel,  79  IBLA  228  (Feb.  29,  1984) 


All  persons  dealing  vith  the  Government  are  pre- 
sumed to  have  knovledge  of  duly  promulgated  rul“s  and 
regulations  regardless  of  their  actual  knovledge  of 
vhat  is  contained  in  such  regulations. 

Sa£ Scieaces^Inc.  , 80  IBLA  28  (Bar.  28,  1984) 


An  essential  element  of  a claim  for  estoppel  is  that 
the  party  asserting  it  must  be  ignorant  of  the  true  facts 
Since,  hovever,  all  persons  are  presumed  to  have  knovl- 
edge  of  relevant  statutory  and  regulatory  provisions,  an 
individual  may  not  premise  a claim  of  estoppel  on  infor- 
mation  or  advice  contrary  to  such  a provision,  since  the 
individual  is  properly  charged  vith  knovledge  of  the  true 


Tom_Hurd,  80  IBLA  107  (Apr.  3,  1984) 


The  Board  of  Land  Appeals  has  no  authority  to 
declare  invalid  43  CFR  Sutpart  3566,  a duly  promulgated 
regulation  of  this  Department. 

!i62e_Di_£a£berr^_!Sehr  le_Jen ni ngs*__J5ar  k_Jenn i nq s , 

82  IBLA  339  (Sept.  12,  1984)  “ 


REGULATIONS — Continued 
GENERALLY--Continued 

The  mere  fact  that  a readjusted  coal  lease 
expressly  provides  that  regulations  adopted  subsequent 
thereto  may  te  applied  does  net,  ipso  facto,  make  the 
provisions  of  the  lease  fatally  indefinite,  since  it  is 
further  provided  that  express  provisions  of  the  lea«=e 
are  not  subject  to  alteration  by  later  regulatory 
amendments.  The  applicability  tc  the  lease  of  any  spe- 
cific regulatcry  prevision,  hovever,  can  only  be  deter- 
mined where  such  regulations  have  been  promulgated  and 
a lessee  can  shew  injury  in  fact  in  their  applicaticn. 

inent_Cgal_&_Coke_Coi#  83  IBLA  56  (Sept.  25, 


APPLICABILITY 

Where  BLn  granted  appellant’s  rights-of-way  for 
communication  sites  under  Title  V of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (FLPMA) , 43  O.S.C. 

44  1761-1771  (1976),  subject  to  a future  appraisal, 
application  of  43  CFR  2803.1-2(b)  providing  that  BLB 
establish  an  estimated  rental  fee,  collect  the  fee  in 
advance,  and  adjust  the  advance  rental  fee  upen  receipt 
of  an  approved  fair  market  appraisal,  is  not  a pre- 
hibited  imposition  of  a retroactive  rental. 

The  preferred  method  for  appraising  the  fair  mar- 
ket value  of  nonlinear  righ ts-of- va y,  including  micro- 
vave  transmission  sites,  is  the  comparable  lease  method 
of  appraisal  vhere  there  is  snfficient  comparable 
rental  data  and  appropriate  adjustments  are  made  for 
differences  betveen  the  subject  sites  and  other  leased 


(32Un t aia_S t at es_Tel.e£hone  S Telegraph  Co.  79 
(Feb.  2,  1984)  


IBLA  5 


An  administrative  regulation  vill  not  be  construed 
to  operate  retroactively  unless  the  intention  to  that 
effect  unequivocally  appears. 

i§Q_Rhea_Partnership.  80  IBLA  1 (Bar.  27,  1984) 


Where  a Departmental  regulation  governing  surface 
mining  provides  that  no  change  tc  state  lavs  or  regula- 
tions shall  be  effective  fer  purposes  of  a state  pro- 
gram until  approved  by  the  Department  as  an  amendment, 
nev  state  lavs  governing  surface  coal  mining  reclama- 
tion requirements  may  not  be  implemented  until  such 
approval  is  given. 

2ha§  rock_  Coa  1_  Co.i_I  J]£i_yi_g  f f ice_0  f_s  ur  f a ce_«  i n i ng 
K2£i22atigj)_S_ Enforcement , 81  IBLA  374  (June  217  1984) 


Where  43  CFR  4110.3-2  vas  amended  to  require 
supporting  data  prior  to  decision  in  certain  cases 
involving  changes  in  grazing  use  of  the  public  lands, 
and  the  amended  regulation  became  effective  prior  to 
decision  by  the  Administrative  Lav  Judge  assigned  to 
consider  the  decision  on  appeal,  the  amended  rule  vas 
properly  applied  vhere  the  basis  for  the  declared 
policy  of  the  Department  respecting  grazing  decisions 
rests  upon  a determination  that  the  amended  rule  is 
required  by  knovn  facts. 

A regulation  promulgated  folloving  decision  by  the 
Bureau  of  Land  Banagement  in  1982  is  applicable  tc 
require  use  of  trend  studies  to  supplement  a 1978  range 
survey  vhere  the  1978  survey  alone,  vithout  trend 
studies  made  in  intervening  years,  is  an  inadequate 
basis  for  decision  pursuant  to  43  CFR  411C.3-2(c)  (1  983). 

Where  the  Bureau  of  Land  Banagement  uses  a 1978 
range  survey  as  the  sole  basis  for  a 1982  decision 
limiting  range  cattle  carrying  capacity,  the  decision 
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REiOLATIOSS'-Con tinued 

APPLICABILITY — Continued 

is  not  adequately  supported  where  circumstances  indi- 
cate the  single  survey  may  be  inconclusive  as  to  the 
true  condition  of  the  range  under  42  CFR  4110.3-2  (c) 
(1983)  . 

~lvde_L.  Dori,us1._Douglas_Ijs._Eown_vs._Burea u_of _Land 

Iiniaeain£7_83  ibla  29  (sept.  24,  1984) 


BINDING  ON  THE  SECRETARY 

The  Board  of  Land  Appeals  has  no  authority  to 
declare  duly  promulgated  regulations  invalid.  Such 
regulations  have  the  force  and  effect  of  law  and  are 
binding  on  the  Department. 

Sierra  Jlub,._Alaska_Cha£ter,._et_alI,  79  IBLA  112 
TfSE:  217  1984) 


The  Boards  of  Appeal  of  the  Department,  of  the 
Interior  do  not  have  the  authority  to  declare  a duly 
promulgated  regulation  invalid. 

Earth_Sciejicesi_Inc1,  80  TBLA  28  (Mar.  28,  1984) 


Duly  promulgated  regulations  have  the  force  and 
affect  of  law  and  are  binding  upon  the  Department. 

Timot  hy._Tarabochii_vt_DeEUty_Assit_Secretari--Indian 

Affairs  ToEerationsL,  12  IBIA  269  (June  6,  1984) 
a-  91  2UJ 


A duly  promulgated  Departmental  regulation  has 
the  force  and  effect,  of  law  and  is  binding  upon  all 
officials  of  the  Department,  including  the  Board  of 
Land  Arpeals  and  the  secretary,  and  may  not  be  waived. 

At_Zi_Shows,  82  IBLA  86  (July  17,  1984) 


FORCE  AND  EFFECT  AS  LAN 

The  Board  of  Land  Appeals  has  no  authority  to 
declare  duly  promulgated  regulations  invalid.  Such 
regulations  have  the  force  and  effect  of  law  and  are 
binding  on  the  Department. 

Sierra.Clubt.Alaska.ChaEtert.et.ali,  79  IBLA  112 
TF9b:'2l7  1984) 

Ch i jach _Nat iyesx._iac!_x._r he_3rou  3e_Creek_Cor£i,  80  IBLA 
89~  (NarT~3o7”9R4) 


The  Boards  of  Appeal  of  the  Department  of  the 
Interior  do  not  have  the  authority  to  declare  a duly 
promulgated  regulation  invalid. 

IBLA  28  (Mar.  28,  1984) 


Duly  promulgated  regulations  have  the  force  and 
effect  of  law  and  are  binding  upon  the  Department. 

Tim°thy_Tarabochia_y.._DeEuty_Ass.jt_5ecret  ary  — Indian 

Affairs  (Operations)  , 12  IBIA  269  (June  6,  1984) 

a -i-i: 91  y.u.  243 


REGULATIONS — Continued 

FORCE  AND  EFFECT  AS  L A N--Con t inued 

Duly  promulgated  regulations  have  the  force  and 
effect  of  law  and  are  binding  on  the  Department. 


shamiock_Coal_Co.i_Inc._y 

Siclamation_5_Enforcement 


. _Office_of_Surface_Binina 
, 81  IBLA  374  (June  28,  1984) 


INTERPRETATION 

Regulations  should  be  so  clear  that  there  is  no 
basis  for  an  oil  and  gas  lessee's  noncompliance  with, 
them,  or  they  should  not  he  interpreted  to  deprive  him 
of  his  lease. 

James_M._Chudnow,  82  IBLA  262  (Aug.  29,  1984) 


VALIDITY 

The  Board  of  Land  Appeals  has  no  authority  to 
declare  duly  promulgated  regulations  invalid.  Such 
regulations  have  the  force  and  effect  of  law  and  are 
binding  on  the  Department. 

Sierra_Clijbi  J)las]sa_ChaEter,._et_al,.,  79  IBLA  112 
iFeb.  21,  1984) 

Chu gach  Natiyest_Ijicit_The_Grouse_Creek_CgrE.,  80  IBLA 
89*"  (Mar . 30,  1984) 


The  Board  of  Indian  Appeals  does  not  have  author- 
ity to  declare  a duly  promulgated  regulation  of  the 
Department  to  be  invalid. 

Timgthy_Tarabochia_v._DeEUty_Ass^t_Secret  ary— Indian 

Affairs  (Operations!.,  12  IBIA  269  (June  6,  1 984) 

a 1-* ql  243 


WAIVER 

The  Board  of  Indian  Appeals  does  not  have  the 
authority  to  extend  the  period  for  filing  a notice  of 
appeal  or  to  waive  a properly  promulgated  Departmental 
regulation. 

nliYSE_Ss8  field_y._De£uty_4ss!.t_Secret  ary  — Indian 
Affairs [0£erat ionsi,  12  IBIA  190  (Mar.  2,  1984) 


RENT 

When  quarters  rental  rate  appeals  arise  in  remote 
areas  where  it  is  not  practical  to  hold  hearings,  the 
parties  have  a special  obligation  to  assist  in  the 
resolution  of  the  appeal  by  prompt  and  detailed 
responses  to  the  Board's  inquiries  concerning  the  alle- 
gations presented  to  it. 

Even  if  the  appellant  and  the  Area  Director  pro- 
vide their  telephone  numbers  for  use  ty  the  Board  in 
connection  with  an  appeal,  it  is  not  proper  under  4 CFR 
4.27  for  the  Board  to  become  involved  in  oral  (ex 
parte)  communications  with  either  party  except  in  the 
presence  of  the  other  party.  Decisions  by  the  Board 
can  be  made  only  on  the  basis  of  the  appeal  record, 
which  includes  the  parties'  initial  submissions  plus 
subsequent  letters,  memoranda,  or  documents  from  either 
side  that  have  been  made  available  to  the  other  side. 


Where  there  is  no  requirement  in  the  law  or 
regulations,  and  no  other  reasonable  explanation  is 
offered,  for  using  different  bases  in  making  the  vari- 
ous adjustments  needed  to  calculate  the  net  monthly 
basic  rental  rate  for  Government-furnished  quarters,  a 
consistent  basis  must  be  used,  even  if  the  instructions 


€ 
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SSST — Continue! 

for  calculating  snch  adjustments  on  the  Department's 
rental  computation  worksheet  appear  to  indicate  other- 
wise. 


Where  date  stamps  on  correspondence  indicate  that 
nailing  tine  is  only  3 to  5 days  one  way,  a period  of 
2 aonths  is  a sufficient  tiae  for  the  Board  to  await 
a reply  to  its  inquiry  froa  an  agency  respondent.  At 
the  end  of  that  tiae,  in  the  absence  of  sufficient 
rebuttal,  the  allegations  of  an  appellant  who  claims 
below-average  electrical  consuaption  Bay  be  taken  as 
true,  and  an  appellant's  aonthly  electricity  bill  may 
be  adjusted  by  the  Board  accordingly,  provided  that  the 
clains  are  not  unreasonable. 

Iai£ §E_Hi_Dancan,  5 ORA  256  (Feb.  8,  1984) 


where  a counsel  moves  to  reopen  a Board  decision 
and  the  motion  is  granted,  and  the  parties  are  given  a 
period  substantially  in  excess  of  the  tiae  requested 
in  which  to  submit  additional  evidence  but  both  fail  to 
do  so,  the  Board  is  entitled  to  dispose  of  the  case  by 
a summary  affirmation  of  the  original  decision. 

Jean_Rodgers_et_ali_iSn_Reconsideration) , 5 OHA  266 

(Feb.  24,  1984)  “ ~ 


Where  the  BLB  granted  a communications  site 
right-of-way  pursuant  to  the  Act  of  Bar.  4,  1911,  as 
a?endgd,  43  D.S.C.  4 961  (1976) , subject  to  future 
appraisal,  collection  of  a rental  deposit  at  the  time 
of  the  grant  with  a later  adjustment  in  the  annual 
rental  charges  upon  receipt  of  an  approved  fair  market 
value  appraisal  is  not  a prohibited  imposition  of  a 
retroactive  rental. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  aethods  used  by  the  Bureau  of  Land  Banagement 
and  the  appellant  fails  to  show  convincing  evidence 
that  the  charges  are  excessive. 


S2!i.ntain_st  ates_Tele|lkone_E-.TelegraEh_Co . , 80  IBLA 

128  (Apr.  5,  1984) 


Where  the  reasonable  rental  value  of  Government- 
furnished  quarters  has  been  determined  in  accordance 
with  accepted  appraisal  procedures  pursuant  to  Depart- 
mental directives,  and  the  occupant  alleges  that  his 
rent  is  excessive  in  relation  to  rates  prevailing  in 
the  local  community,  the  burden  is  on  the  occupant  to 
prove  by  positive,  specific,  and  substantial  evidence 
that  the  appraisal  is  in  error. 

Jas£_T1_Batuska,  5 OHA  346  (Aug.  24,  1984) 


SES_JBDICATA 

The  classification  of  land  as  Supplement  A,  B,  or 
C,  by  the  Oregon  Supreme  Court  in  State  v.  Hj&e.  88  Or. 
1,  169  p.  757  (1918) , is  not  binding_on  the  United 
States  as  to  the  factual  predicates  thereof,  particu- 
larly as  the  United  States  was  not  a party  to  the  case. 

State_of_Oreaon_et_al.x_I,  78  IBLA  255  (Jan.  10,  1984) 

91  I.D.  14 


RISHTS-aE-WlI 

GENERALLY 

Where  BLB  granted  appellant's  rights-of-way  for 
communication  sites  under  Title  V of  the  Federal  Land 
Policy  and  Banagement  Act  of  1976  (FLPHA) , 43  U.S.C. 

99  1761-1771  (1976),  subject  to  a future  appraisal, 
application  of  43  CFR  2803.1-2 (b)  providing  that  BLR 
establish  an  estimated  rental  fee,  collect  the  fee  in 
advance,  and  adjust  the  advance  rental  fee  upcn  receipt 
of  an  approved  fair  market  appraisal,  is  not  a pro- 
hibited imposition  of  a retroactive  rental. 

The  preferred  method  for  appraising  the  fair  mar- 
ket value  of  nonlinear  rights-of-way,  including  micro- 
wave transmission  sites,  is  the  comparable  lease  method 
of  appraisal  where  there  is  sufficient  comparable 
rental  data  and  appropriate  adjustments  are  made  for 
differences  between  the  subject  sites  and  other  leased 
sites. 


Ionntain_States_Telep)iOne_6_Telegra£h  Co.,  79  IELA  5 
(Feb.  2,  1984) 


Where  a reclamation  withdrawal  is  modified  by 
public  land  crder  to  authorize  a public  highway  right- 
of-way  pursuant  to  sec.  8 of  the  Act  of  July  26,  1866 
(repealed  1976,  formerly  codified  at  43  U.S.C.  4 932), 
the  nature  and  extent  of  the  rights  authorized  are  con- 
trolled by  the  express  terms  of  the  public  land  order 
restoring  the  land.  A decision  to  close  a road  built 
on  a right-of-way  within  a reclamation  withdrawal  which 
is  expressly  conditioned  upon  noninterference  with  the 
operation  and  maintenance  of  a dam  and  related  facili- 
ties will  be  affirmed  where  the  record  supports  a 
determination  by  reclamation  officials  that  public 
access  is  substantially  interfering  with  operations 
and  maintenance  and  the  road  has  been  replaced  by  a 
new  highway  open  to  the  public. 

C2Ufltl_of_ImEerial,  5 OHA  286  (Bar.  16,  1984) 


Where  BLB  grants  a right-of-way  for  a haul  road 
under  sec.  501  of  the  Federal  Land  Policy  and  Banage- 
ment  Act  of  1976,  43  U.S.C.  4 1761  (1976),  subject  to  a 
future  appraisal,  BLB  may  subsequently  appraise  the 
land  included  in  the  right-of-way,  and  the  rental 
charges  imposed  from  the  date  of  the  right-of-way  grant 
will  not  be  considered  retroactive. 

i2H2_St3E_stgel_Co.,  79  IBLS  3#5  ((jar_  22,  1984) 


An  appellant  seeking  reversal  of  a decision  deny- 
ing a protest  against  issuance  cf  a right-of-way  across 
land  in  a wilderness  study  area  to  state-owned  land 
must  show  that  the  decision  was  premised  either  on  a 
clear  error  of  law  or  a demonstrable  error  of  fact. 
Where  state  land  is  encircled  by  Federal  land  within 
a wilderness  study  area,  the  state's  lessee  has  a right 
of  access  across  Federal  land  pursuant  to  16  U.S.C. 

4 3210  (b)  (Supr-  V 1981)  adequate  to  secure  the  reason- 
able use  and  en-joyment  of  the  leasehold.  Because  the 
BLM  may  not  deny  such  access  by  requiring  the  lessee  to 
use  helicopters,  ELM  need  not  examine  the  feasibility 
of  helicopter  access  in  its  consideration  of  a right- 
of-way  application. 

ni^h_ Wild ernes s_ A ss^n , 80  IBLA  64  (Mar.  30,  1 984) 

91  I.D.  168 
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3ENERALLI — Continues 

Where  there  is  no  appraisal  to  support  a 
readjusted  rental  rate  for  a water  pipeline  right-of' 
way,  a decision  imposing  the  readjusted  rate  must  be 
reversed  - 

A.  Keith  Barben,  81  IB1A  332  (June  19,  1984) 


An  appraisal  of  fair  market  rental  for  a communi- 
cation site  right-of-way  will  not  be  set  aside  on 
appeal  if  an  appellant  fails  to  show  error  in  the 
appraisal  methods  used  or  fails  to  show  by  convincing 
evidence  that  the  charges  are  excessive. 

Sou t her n_Ca 1 if ornia.Gas _CQi , 81  IBLA  358  (June  27,  1984) 


R.S.  2477  does  not  provide  for  the  construction  of 
the  grant  according  to  the  law  of  the  state  in  which 
the  land  subject  to  the  grant  is  situated;  rather,  its 
construction  is  a question  of  Federal  law.  By  the  time 
of  the  R.S.  2477  Idaho  grant.  Congress  had  already 
determined  that  telephone  cables  were  not  within  the 
scope  of  an  B.S.  2477  highway  right-of-way.  Thus,  a 
telephone  cable  buried  along  an  R.S.  2477  highway  with 
a right-of-way  from  the  State  of  Idaho  but  without  the 
requisite  BLM  right-of-way  is  in  trespass. 

gountaia_Bell,  83  IBLA  67  (Sept.  26,  1984) 


ACT  OF  MARCH  4,  1911 

Where  the  BLB  granted  a communications  site 
right-of-way  pursuant  to  the  Act  of  Bar.  4,  1911, 
amended,  43  O.S.C.  4 961  (1976),  subject  to  future 

appraisal,  collection  of  a rental  deposit  at  the  time 
of  the  grant  with  a later  adjustment  in  the  annual 
rental  charges  upon  receipt  of  an  approved  fair  market 
value  appraisal  is  not  a prohibited  imposition  of  a 
retroactive  rental. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Ranagement 
and  the  appellant  fails  to  show  convincing  evidence 
that  the  charges  are  excessive. 

Mountain  States_Telephone_6_Teleara£h_Co_. , 80  IBLA 

128  (AprT  57_1984) 


Under  43  CFR  2802.1-7(e)  (1974),  which  provided 

that  charges  for  use  and  occupancy  of  a right-of-way 
may  be  revised  after  notice  and  an  opportunity  for 
hearing,  it  is  improper  to  increase  such  charges 
without  following  the  prescribed  procedure  where  the 
right-of-way  was  issued  pursuant  to  the  Act  of  Bar.  4, 
1911,  as  amended,  43  U.S.C.  4 961  (1976),  and  has  not 
been  conformed  to  Title  V of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  44  1761-1771 
(1982)  . 

Where  BLB  appraises  a parcel  of  land  subject  to  a 
communication  site  right-of-way  for  direct  sale  to  the 
holder  of  the  grant  pursuant  to  sec.  203  of  the  Federal 
Land  Policy  and  Ranagement  Act  of  1976,  43  U.S.C. 

4 1713  (1982) , it  is  proper  for  BLM  to  appraise  the 
parcel  as  if  unencumbered,  since  the  right-of-way  is 
extinguished  upon  the  right-of-way  holder's  acquisition 
of  the  fee  title. 

Cole_Ind.us tries, Tnc.,  82  IBLA  289  (Aug.  31,  1984) 


1ISBT.S-  OF-  WJI — Continued 

ACT  OF  OCTOBER  21,  1976  (FLPMA) 

Where  BLM  grants  a right-of-way  for  a haul  road 
under  sec.  501  of  the  Federal  Land  Policy  and  Ranage- 
ment Act  of  1976,  43  U.S.C.  4 1761  (1976),  subject  to  a 
future  appraisal.  BLB  may  subsequently  appraise  the 
land  included  in  the  right-of-way.  and  the  rental 
charges  imposed  from  the  date  of  the  right-of-way  grant 
will  not  be  considered  retroactive. 

Lope  Star  Steel  Co.,  79  IBLA  345  (Mar.  22,  1984) 


APPLICATIONS 

An  applicant  for  a right-of-way  waives  any  right 
to  challenge  BLM's  rejection  of  its  application  when 
the  applicant  refuses  to  reimburse  the  United  States, 
in  accordance  with  the  provisions  of  43  CFR 
2803.1-1  (a)  (4)  and  (10).  for  the  costs  calculated  by 
BLM  to  be  attributable  to  the  processing  of  its  appli- 
cation, 

s t _S_Co . , 79  IBLA  323  (Mar-  21,  1984) 


BLH  may  properly  reject  an  application  for  a 
powerline  right-of-way  crossing  the  Snake  River  pur- 
suant to  its  discretion  under  sec.  501  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  O.S.C. 

§ 1761  (1982),  in  the  interest  cf  preserving  the  scenic 
quality  of  the  area  and  protecting  raptors  listed  as 
endangered  and  threatened  where  the  record  shows  the 
decision  to  be  a reasoned  analysis  of  the  factors 
involved,  including  the  availability  of  feasible 
alternatives,  made  with  due  regard  for  the  public 
interest. 

Lower_Valle^_Power_6_LightA_Inci,  82  IBLA  216 

(Aug 7 227”l9847 


APPRAISALS 

Where  BLM  has  determined  the  fair  market  rental 
values  of  a comiu nications  site  right-of-way  in  accor- 
dance with  accepted  appraisal  procedures  but  on  appeal 
the  grantee  presents  a summary  of  evidence  that,  if 
proven,  would  establish  that  the  charge  is  excessive, 
the  matter  will  be  referred  for  a hearing  at  the  ELM 
State  Office  in  accordance  with  the  basic  procedural 
standards  set  forth  in  Circle_Lt_Inci,  36  IBLA  260 
(1978) . 

Colorado-U te_£lectric_Assln*__Incs_,  79  IBLA  53  (Feb.  9, 
1984) ” 


An  appraisal  of  a right-of-way  for  a haal  road, 
granted  pursuant  to  sec.  501  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  O.S.C.  $ 1761  (1976) , 
will  be  upheld  on  appeal  if  nc  error  is  shown  in  the 
appraisal  method  used  by  BLM  and  the  appellant  fails 
to  show  by  convincing  evidence  that  the  annual  rental 
charge  is  excessive. 

Lone_Star_Steel_Co.,  79  IBLA  345  (Mar.  22,  1984) 


Where  the  BLM  granted  a communications  site 
right-of-way  pursuant  to  the  Act  of  Mar.  4,  1911,  gs 
amended,  43  U.S.C.  § 961  (1976) , subject  to  future 
appraisal,  collection  of  a rental  deposit  at  the  time 
of  the  grant  with  a later  adjustment  in  the  annual 
rental  charges  upon  receipt  of  an  approved  fair  market 
value  appraisal  is  not  a prohibited  imposition  of  a 
retroactive  rental. 

Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
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APPRAISALS- -Con tinued 

appraisii  methods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  convincing  evidence 
that  the  charges  are  excessive. 

2ountain_States_TeleEhone_E_Teleara£h  Co.,  8 0 I EL  A 

128  (Apr.  5,  10811) 


Where  there  is  no  appraisal  to  support  a 
readjusted  rental  rate  for  a water  pipeline  right-of- 
way,  a decision  imposing  the  readjusted  rate  must  be 
reversed  - 

£i-5§ith_Barben,  81  1BLA  332  (June  19,  1984) 


BLf!  properly  requires  the  holder  of  a right-of-way 
for  an  access  road  to  pay  its  fair  market  rental  value 
in  accordance  with  sec.  504(g)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4 1764(g) 
(1982) , but  where  there  is  no  evidence  that  BLM  con- 
sidered the  question  of  whether  the  holder  is  entitled 
to  a reduced  fee  because  a valuable  benefit  is  provided 
to  the  public  by  maintenance  and  improvement  of  the 
road,  the  case  will  be  remanded  to  BLM  to  consider  that 
question . 

Sillia®_E-_Bieber,  82  IBLA  6 (July  2,  1984) 


CONDITIONS  AND  LIMITATIONS 

In  granting  a right-of-way  for  access  over  an 
existing  road  pursuant  to  sec.  501  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  D.S.C.  4 1761 
(1982),  BLM  may  not  unreasonably  burden  the  right-of- 
way  by  requiring  upgrading  of  the  road  where  upgrading 
is  neither  commensurate  with  the  holder's  intended  use 
of  the  road  nor  designed  to  protect  any  other  resource 
value  which  might  be  adversely  affected  by  such  use. 

Jaigs_B._J,oonani_Elizabeth_Ki_Iloonafl,  82  IBLA  3 95 
(Sept.  17,  1984) 


FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976 

The  holder  of  a right-of-way  issued  pursuant  to 
Title  V of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  D.S.C.  44  1761-1771  (1976).  is  required 
to  pay  annually,  in  advance,  the  fair  market  value  of 
the  grant.  Appellant's  contention  that  it  should  not 
pay  annual  rental  is  properly  rejected  where  appel- 
lant's flood  control  project  is  completed  but  the 
right-of-way  grant  remains  in  effect  and  the  land  is 
being  used  for  a dam,  spillway,  and  reservoir. 

Bench_La ke_l£riaation_Co. , 78  IBLA  305  (Jan.  12,  1984) 


2Is8TS-OF;WAY--Cont  inued 


Sec.  504(g)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976.  43  D.S.C.  4 1764  (g).  indicates  that 
under  certain  circumstances  the  Secretary  of  the 
interior  may  charge  less  than  fair  market  value  for 
annual  right-of-way  rental,  including  no  charge.  How- 
ever, no  reduction  or  waiver  of  the  fee  based  on  fair 
market  rental  will  be  made  if  the  right-of-way  user  is 
a cooperative  or  similar  organization  whose  principal 
source  of  revenue  is  customer  charges. 


2^11 ton- Mohawk_ Irrigation  6 Drainage  District.  79  TELA 
308  (Mar-.  20,  1984)  


Where  there  is  no  appraisal  to  support  a 
readjusted  rental  rate  for  a water  pipeline  right-of- 
way,  a decision  imposing  the  readjusted  rate  must  be 
reversed . 

ii._5eith_Barben,  81  IBLA  332  (June  19,  1984) 


A decision  imposing  rental  charges  on  a Rural 
Electrification  Act  cooperative  for  a powerline 
right-of-way  grant,  pursuant  to  sec.  504(g)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  D.S.C.  4 1764  (g)  (1982),  will  be  set  aside  where 

subsequent  to  the  decision  that  section  is  amended, 
P.L.  98-300,  98  stat.  215  (1984) , to  provide  that 
rights-of-way  shall  be  granted,  without  rental  fees, 
for  electric  facilities  financed  pursuant  to  the  Rural 
Electrification  Act  of  1936. 

i|_XIa  t a_  El  egt£  ic_  Ass  • n^Jgg.  . 82  IBLA  159  (Aug.  2, 


a uecrsion  imposing  rental  charges  under 
sec.  504(g)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  D.S.C.  4 1764  (g)  (1982),  for  a right- 

of-way  for  a telephone  line  financed  pursuant  to  the 
Rural  Electrification  Act  of  1936  will  be  reversed  on 
appeal  to  conform  to  the  Act  of  May  25,  1984,  P.L.  98- 
300,  98  Stat.  215,  providing  that  rights-of-way  shall 
be  granted  without  rental  fees  for  such  facilities. 


Pursuant  to  sec.  504(a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  D.S.C.  4 1764  (a)  (1982), 

the  Secretary  of  the  Interior  has  discretion  to  set 
the  limits  of  a right-of-way  in  light  of  the  area  tc 
te  occupied  by  the  facilities  authorized  thereunder, 
the  area  required  fcr  operation  and  maintenance  of  the 
facilities,  the  area  required  for  protection  of  public 
safety,  and  the  area  required  fcr  protection  of  the 
environment  against  unnecessary  damage.  An  appellant 
challenging  the  determination  of  boundaries  for  a 
right-of-way  has  the  burden  of  showing  error. 

2§Si>iig_TeleE hgge_Co. Igg.  , 83  IBLA  86  (Sept.  28, 

1984) 


Dnder  Departmental  regulation  43  CFR  2803.1-2  (c),  a 
nonprofit  electric  distribution  cooperative  whose  prin- 
cipal source  of  revenue  is  customer  charges  is  not  eli- 
gible for  an  exemption  or  reduction  of  fair  market 
rental  imposed  for  a right-of-way  under  the  Federal 
Land  Policy  and  Management  Act  of  1976.  43  0 S C 
4 1764  (g)  (1976). 

£2iorado-Dte_£le£ttic_AssjnJ._Inci,  79  p EL  A 53  (Feb.  9, 


NATDRE  OF  INTEREST  GRANTED 

Where  a reclamation  withdrawal  is  modified  by 
public  land  order  to  authorize  a public  highway  right- 
of-way  pursuant  to  sec.  8 of  the  Act  of  July  26,  1866 
(repealed  1976,  formerly  codified  at  43  D.S.C.  4 932), 
the  nature  and  extent  of  the  rights  authorized  are  con- 
trolled by  the  express  terms  of  the  public  land  order 
restoring  the  land.  A decision  to  close  a road  built 
on  a right-of-way  within  a reclamation  withdrawal  which 
is  expressly  conditioned  upon  noninterference  with  the 
operation  and  maintenance  of  a dam  and  related  facili- 
ties will  be  affirmed  where  the  record  supports  a 
determination  by  reclamation  officials  that  public 
access  is  substantially  interfering  with  operations 
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— Continued 

NATURE  OF  INTEREST  GRANTED--Continued 

maintenance  and  tha  road  has  bean  replaced  by  a 
nan  highway  open  to  tha  public. 

County_of_X!!l£§£i^I»  ^ OHA  286  (Mar.  16,  1984) 


R.S.  2477  does  not  provide  for  the  construction  of 
the  grant  according  to  the  law  of  the  state  in  which 
the  land  subject  to  the  grant  is  situated;  rather,  its 
construction  is  a question  of  Federal  law.  By  the  time 
of  the  R.S.  2477  Idaho  grant.  Congress  had  already 
determined  that  telephone  cables  were  not  within  the 
scope  of  an  R.S.  2477  highway  right-of-way.  Thus,  a 
telephone  cable  buried  along  an  R.S.  2477  highway  with 
a right-of-way  from  the  State  of  Idaho  but  without  the 
requisite  BLM  right-of-way  is  in  trespass. 

”ountain_Bell,  83  IBLA  67  (Sept.  26,  1984) 


REVISED  STATUTES  SEC.  2477 

Where  the  State  of  Idaho  accepted  a grant  pursuant 
to  sec.  8 of  the  Act  of  July  26,  1866,  43  U.S.C.  4 932, 
otherwise  known  as  R.S.  2477  (repealed,  sec.  706(a) 
of  FLPMA,  90  Stat.  2793) , for  a highway  right-of-way 
over  public  lands,  the  State's  right-of-way  remains  in 
effect  pursuant  to  sec.  701(a)  of  FLPMA,  90  Stat.  2786. 

R.S.  2477  does  not  provide  for  the  construction  of 
the  grant  according  to  the  law  of  the  state  in  which 
the  land  subject  to  the  grant  is  situated;  rather,  its 
construction  is  a question  of  Federal  law.  By  the  time 
of  the  R.S.  2477  Idaho  grant.  Congress  had  already 
determined  that  telephone  cables  were  not  within  the 
scope  of  an  R.S.  2477  highway  right-of-way.  Thus,  a 
telephone  cable  buried  along  an  R.S.  2477  highway  with 
a right-of-way  from  the  State  of  Idaho  but  without  the 
requisite  BLM  right-of-way  is  in  trespass. 

Mountain_B9ll,  83  IBLA  67  (Sept.  26,  1984) 


MkE5..2E_E2ACJI£I 

GENERALLY 

"Last  address  of  record."  For  the  purposes  of 
43  CFR  1810.2(b),  in  the  context  of  BLM's  processing 
of  a lease  application,  the  address  stated  on  the 
application  is  to  be  used  as  the  "last  address  of 
record"  unless  the  applicant  has  filed  written  notice 
of  a change  of  address  with  the  BLM  office  where  the 
application  was  filed. 

Whan  BLM  mails  a decision  to  a lease  applicant 
at  an  address  other  than  the  applicant's  address  of 
record,  BLM  cannot  attribute  constructive  notice  of 
the  decision  to  the  applicant  under  the  provisions  of 
43  CFR  1810.2 (b) . 

ViStor_Mi_Oneti_Jri,  81  IBLA  144  (May  31,  1984) 


APPEALS 

Generally 

A decision  by  the  Deputy  Assistant  Secretary — 
Indian  Affairs  (Operations)  under  25  CFR  Part  2 that  is 
not  timely  appealed  to  the  Board  of  Indian  Appeals  is 
final  for  the  Department. 

Claytgn_J._Wray_vi_Da£uty_Assj1stant_Secretari;;Indian 

lDlian_Affairs_IOEerationsl,  12  IBIA  146  (Jan.  27, 

1984)  ~ 91  I . D.  43 


BUL£5_QE_EBA£IISE — Continued 
APPEALS — Continued 

Generally — Continued 

A protest  to  issuance  of  an  oil  and  gas  lease 
filed  after  the  lease  has  issued  is  not  timely.  Where, 
however,  the  "protest"  is  filed  by  an  individual  with 
subsidiary  priority  such  protest  shall  be  deemed  to  be 
an  appeal  from  the  rejection  of  the  protestant's  appli- 
cation or  offer  to  lease. 

Patricia  C.  Alker.  79  IELA  123  (Feb.  22.  1984) 


Where  the  Bureau  of  Land  Management  issues  various 
decisions  applying  precedents  of  the  Interior  Beard  of 
Land  Appeals,  which  precedents  have  subsequently  been 
reversed  on  appeal  to  Federal  court,  the  decisions  cf 
the  Bureau  must  be  reversed. 

Mark  Woods  et  al..  79  IBLA  129  (Feb.  22,  1984) 


If  an  assignment  is  approved  by  BLM  after  BLM  has 
received  notice  that  a private  dispute  exists  as  to 
the  validity  or  effect  of  the  assignment,  but  before 
resolution  of  the  private  dispute,  fairness  dictates 
that  the  assignment  be  vacated  to  restore  status  quo 
pending  resolution  of  the  dispute. 

Charles_H._Dorman_et_al._JA££ellantsix_Robert_l._Beyeri 

S2aer_HTIiamsey (Appellees).,  79  IELA  209  (Feb.  28  , 1984) 


A decision  by  an  officer  of  the  BLM  which  does  not 
fall  within  any  of  the  enumerated  exceptions  in  43  CFR 
4.410  is  subject  to  appeal  to  the  Board  of  Land  Appeals 
and  a BLR  officer  is  without  authority  to  state  other- 
wise. 

Utah  Wilderness_Ass ' n,  80  IBLA  64  (Mar.  30,  1984) 
“ 91  I.D.  165 


A decision  by  an  Administrative  Law  Judge  setting 
aside  a BLM  decision  rejecting  the  grazing  preference 
application  of  the  longstanding  holder  of  a temporary 
nonrenewable  license  because  of  the  equities  in  favor 
of  the  applicant  will  be  set  aside  on  appeal  and 
remanded  so  that  BLM  may  consider  whether  the  applicant 
is  entitled  to  a grazing  permit  for  the  additional 
forage  within  a particular  allotment  in  accordance  with 
43  CFR  4110.3-1  and  4110.5. 

Ray_Fershall_yi_£ureau_of_Land_Man.agement,  80  IELA  168 

"(Apr.  137  1984) 


Where  the  resolution  of  an  appeal  depends  on  the 
determination  of  disputed  issues  of  fact,  the  Board  of 
Land  Appeals  will  often  refer  the  case  for  an  evidenti- 
ary hearing  on  the  record  before  an  administrative  law 
judge.  However,  when  the  administrative  record  appears 
to  include  nearly  all  of  the  available  evidence,  and 
affords  an  adequate  basis  for  decision,  and  other 
circumstances  indicate  that  an  oral  hearing  would  be 
unlikely  to  contribute  substantially  to  the  existing 
record,  the  Board  may  determine  the  facts  and  decide 
the  appeal  on  the  basis  of  the  record  before  it. 

Statg_2f_AlaskaJ._Mary_Erances_De[Jart , 82  IBLA  165 
(Aug.  6,  1984) 
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EHLE2_QE_E&4£IICB — Continued 
APPEALS--Continued 
£ena£all£-- Con tinned 

A party  challenging  a decision  to  harvest  timber 
on  the  grounds  that  clearcutting  is  an  inappropriate 
■ethod  to  be  employed  and  that  pertinent  environmental 
considerations  were  disregarded  bears  the  burden  of 
establishing  both  the  factual  predicates  and  the  ulti- 
mate conclusions. 

C urtin_Hitch el 1_S_ STAND . 82  IBLA  275  (Aug.  31 , 1984) 


£urden_of  Proof 

Whan  a party  appeals  a BLM  easement  determination 
made  pursuant  to  ANCSA  and  Department  regulations,  the 
burden  of  proof  is  on  the  party  challenging  the  deter- 
mination to  show  that  the  determination  is  erroneous. 
Where  BLM  finds  that  site  easements  are  not  necessary 
to  accommodate  existing  patterns  of  travel  and  an 
appealing  party  fails  to  show  otherwise,  the  BLM 
decision  will  ordinarily  be  affirmed.  Where  BLM  * s 
decision  rests  on  an  assumption  which  is  not  supported 
by  facts  of  record,  it  must  be  set  aside  for  the 
record  to  be  supplemented. 

S t at e_of _A1 a§Aa , 78  IBLA  390  (Jan.  31,  1984) 


Pursuant  to  the  provision  of  sec.  203  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1713  (1976),  the  Secretary  is  directed  to 
condition  any  patent  issued  thereunder  with  such  terms 
or  reservations  as  are  necessary  to  ensure  proper  land 
use  and  protect  the  public  interest.  A party  chal- 
lenging any  such  condition  must  show  that  it  does  not 
reasonably  ensure  proper  land  use  or  protect  the  public 
interest. 


Anaii§f _S_fla ry_ So bg t k a , 79  IBLA  340  (Mar.  22,  1984) 


When  a party  appeals  a BLM  decision,  it  is  the 
obligation  of  the  appellant  to  show  that  the  determin- 
ation is  erroneous.  Unless  a statement  of  reasons 
shows  adequate  reasons  for  appeal  and  the  allegations 
are  supported  with  evidence  showing  error,  the  appeal 
cannot  be  afforded  favorable  consideration. 

M2«ard_J_._Huntx._Howard__f1._Hunt  , 80  IBLA  396  (May  14, 
1984) 


Implementation  of  the  Taylor  Grazing  Act  of  1934, 
as  amended,  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.  An  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  43  CFR 
Part  4100. 

£ll^6_L^_Doriusx  _Douglas_  L_.  _Bown_y^_Bureau_of  _La  n d 
Management , 83  IBLA  29  (Sept.  24,  1984) 


Dismissal 

A determination  under  25  3FR  2.17  as  to  whether  an 
appeal  should  be  dismissed  or  decided  on  the  merits 
when  an  appellant  has  failed  to  submit  supporting 
argumentation  must  be  based  on  the  facts  of  each  case. 

li-S^Ci_Lgggingx_Inci_yi_Acting_Deputy_Ass^t_Secretary-- 
Affair s (Oper a tign si , 12  IB I A 181  (Mar.  l7  1984) 


MiE5_QF_£RACTICE — Continued 
APPEALS — Continued 
Dismissal — Continued 

The  conclusion  of  proceedings  under  the  Freedom  of 
Information  Act,  as  amended,  5 D.S.C.  § 552  (1982),  to 
acquire  information  related  to  the  rationale  for  the 
production  royalty  set  in  a competitive  coal  lease  does 
not  constitute  a final  decision  by  BLM  subject  to  an 
appeal  to  the  Board,  challenging  the  royalty.  The 
appellant  only  had  a right  to  protest  the  royalty  set 
in  the  notice  of  the  lease  sale  and  to  appeal  from  any 
denial  of  that  protest. 

Qoastal_S ta tes_Energy_Co. , 80  IBLA  274  (May  4,  1984) 


A Government  motion  to  dismiss  a claim  for  lost 
profits  and  an  alternative  motion  for  partial  summary 
judgment  on  the  lost  profit  claim  are  both  denied  in 
a case  where  appellant  implies  that  the  actions  of  the 
contracting  officer  were  in  bad  faith  and  asserts  that 
the  actions  of  the  contracting  officer  during  the 
administration  of  the  contract  were  arbitrary,  capri- 
cious, and  unreasonable.  in  denying  both  motions,  the 
Board  notes  that  there  are  some  limited  circumstances 
in  which  the  damages  recoverable  have  not  been 
restricted  to  those  specified  in  the  termination  for 
convenience  clause  and  that  at  the  requested  oral 
hearing,  appellant  will  be  afforded  the  opportunity  to 
prove  bad  faith  or  abuse  of  discretion  on  the  part  of 
the  contracting  officer  such  as  might  avoid  the 
recovery  limitations  of  the  convenience- ter  miration 
clause. 

A££ea!_of_Allan_D._ Bar wise,  IBCA -1 6 90-6- 8 3 (May  17, 
lq8,t)  91  I.D.  2S3 


Notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.  The  timely 
filing  of  a notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

Qegrge_Schultz_et_al.,  81  IBLA  29  (May  17,  1984) 


In  a simultaneous  oil  and  gas  lease  drawing,  the 
first-qualified  applicant  drawn  with  first  priority  is 
entitled  to  receive  the  lease.  An  appeal  is  properly 
dismissed  where  the  appellant  fails  to  point  out  the 
grounds  on  which  the  decision  appealed  from  is  in 
error,  and  the  allegations  in  his  statement  of  reasons 
are  irrelevant  and  immaterial. 

£hickasaw_0il_6_Gasx_Xncx,  82  IBLA  59  (July  11,  1984) 


A notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.  The  timely 
filing  of  a notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

Donna_J. _Waidtlow,  82  IBLA  247  (Aug.  28,  1984) 


Where  the  record  in  a case  establishes  that  the 
person  authorized  by  a Native  group  to  act  as  its  agent 
had  actual  notice  of  a certificate  of  ineligibility  for 
such  group,  and  that  the  notice  of  appeal  was  net 
transmitted  within  30  days  of  such  notice,  the  notice 
of  appeal  must  be  dismissed.  The  timely  filing  of  a 
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E5LE§_3F_EEACTICE- -Con t inuea 
APPEALS-- Continued 

Dismissal- -Continued 

notice  of  appeal  is  jurisdictional,  and  the  Board  has 
no  authority  to  waive  a jurisdictional  requirement. 

Nabesna_Native_CgrEix_Inci_iOn_Recgnsiderationl.# 

8 3~IBL A 82~ (Sept.  28,  1984) 


APPEALS — Continued 
Hearings 

An  evidentiary  hearing  is  properly  ordered  pursu- 
ant to  43  CFR  4.415  where  the  record  is  inconclusive  on 
an  issue  of  material  fact  dispositive  of  the  rights  of 
the  parties  to  an  appeal. 

Deser t_Suryiygrs,  80  IBLA  111  (Apr.  3,  1984) 


Ef  f ect _of 

A protest  to  issuance  of  an  oil  and  gas  lease 
filed  after  the  lease  has  issued  is  not  timely.  Where, 
however,  the  "protest"  is  filed  by  an  individual  with 
subsidiary  priority  such  protest  shall  be  deemed  to  be 
an  appeal  from  the  rejection  of  the  protestant's  appli- 
cation or  offer  to  lease. 

The  filing  of  an  appeal  from  rejection  of  a lease 
offer  or  application  preserves  the  viability  of  the 
offer  or  application  during  the  pendency  of  the  appeal. 
Thus,  if  it  can  be  shown  that  the  lease  improperly 
issued  to  another  party,  the  lease  is  properly  canceled 
and  may  be  awarded  to  the  appellant. 

Where  the  lessee  of  an  oil  and  gas  lease  fails  to 
pay  the  annual  rental,  the  lease  is  terminated.  Such 
termination,  however,  does  not  moot  an  unadjudicated 
appeal  challenging  the  issuance  of  the  lease  to  the 
lessee.  Appellant  is  entitled  to  an  adjudication  of 
her  appeal.  Upon  a determination  that  the  terminated 
lease  was  improperly  issued  to  the  lessee  in  the  first 
instance,  appellant  as  the  first-qualified  applicant 
may  be  awarded  the  lease. 

Pa t ric ia_C A 1 ker , 79  IBLA  123  (Feb.  22,  1984) 


Rejection  of  an  application  to  lease  filed  under 
the  automated  simultaneous  system  necessarily  encom- 
passes retention  of  filing  fees  submitted  therewith. 
Where  an  application  to  lease  is  "rejected"  because 
of  a deficiency  on  the  application  form,  an  applicant 
must  either  appeal  or  seek  a return  of  any  filing  fees 
within  30  days  of  rejection.  Where  an  applicant  fails 
to  do  either,  he  will  be  barred  from  subsequen tl y seek- 
ing a return  of  filing  fees  on  the  grounds  that  the 
deficiency  should  properly  have  been  treated  as  render- 
ing the  application  "unacceptable." 


Where  a simultaneous  oil  and  gas  lease  applicant, 
whose  application  has  been  rejected  because  it  covers 
land  within  a known  geologic  structure,  submits 
probative  evidence  contravening  the  determination  that 
the  land  is  presumptively  productive  of  oil  and  gas, 
which  is  not  fully  rebutted,  but  where,  nonetheless, 
questions  of  fact  remain  unresolved  by  the  record,  a 
hearing  is  appropriate  to  establish  a sufficient  record 
to  permit  decision. 

LiQI d_Che m ica 1_ Sa le§x_ I ncx , 82  IBLA  182  (Aug.  13,  1984) 


potions 

A Government  motion  to  dismiss  a claim  for  lost 
profits  and  an  alternative  motion  for  partial  summary 
judgment  on  the  lost  profit  claim  are  both  denied  in 
a case  where  appellant  implies  that  the  actions  of  the 
contracting  officer  were  in  bad  faith  and  asserts  that 
the  actions  of  the  contracting  officer  during  the 
administration  of  the  contract  were  arbitrary,  capri- 
cious, and  unreasonable.  In  denying  both  motions,  the 
Board  notes  that  there  are  some  limited  circumstances 
in  which  the  damages  recoverable  have  not  been 
restricted  to  those  specified  in  the  termination  for 
convenience  clause  and  that  at  the  requested  oral 
hearing,  appellant  will  be  afforded  the  opportunity  to 
prove  bad  faith  or  abuse  of  discretion  on  the  part  of 
the  contracting  officer  such  as  might  avoid  the 
recovery  limitations  of  the  convenience- ter minaticn 
clause. 

A£peal_°f_J)!l<|H  D_._Barwi.se,  IBCA-1690-6-8 3 (May  17, 
1984)  “ 91  I.D . 253 


> 

Reconsideration 


Shaw  Resources*,  Inc.,  79  IBLA  153  (Feb.  24,  1984) 

91  I.D.  122 


The  filing  of  an  appeal  from  rejection  of  a lease 
offer  or  application  preserves  the  viability  of  the 
offer  or  application  during  the  pendency  of  the  appeal. 
Thus,  where  it  is  shown  that  the  lease  improperly 
issued  to  another  party,  the  lease  is  properly  canceled 
and  may  be  awarded  to  the  appellant. 

7u3y_Fleming,  81  IBLA  290  (dune  12,  1984) 


Where  ELM  has  denied  a protest  of  the  proposed 
issuance  of  competitive  geothermal  resources  leases 
pursuant  to  sec.  4 of  the  Geothermal  Steam  Act  of  1970, 
30  U.S.C.  $ 1003  (1982)  , the  effect  of  the  decision  is 
stayed  during  the  time  the  protestant  may  file  an 
appeal  and  while  the  appeal  is  pending,  and  issuance  of 
the  leases  during  that  time  will  be  considered  subject 
to  cancellation  by  the  Board. 


In  an  earlier  decision  in  the  context  of  a con- 
tract ambiguity,  the  Board  ruled  in  the  contractor's 
favor  on  the  costs  of  supplying  certain  building 
components  and  against  the  contractor  on  the  costs  of 
installing  them.  On  reconsideration,  the  contractor 
convinced  the  Board  that  the  analogy  relied  upon  in 
denying  the  appeal  for  installation  costs  was  falla- 
cious, but,  in  reviewing  all  aspects  of  the  decisicn 
on  reconsideration,  the  Board  discovered  that  its 
rationale  for  granting  any  relief  on  the  issue  of 
supplying  and  installing  the  components  was  also 
erroneous,  and  therefore  affirmed  its  denial  of 
installation  costs  and  reversed  its  grant  of  supply 
costs.  Where  there  is  a patent  ambiguity  between 
contract  provisions  and  a contractor  fails  to  make 
inquiry  about  it,  the  contractor  may  not  rely  on 
its  interpretation  if  the  Government  interpretation 
differs  and  will  not  be  allowed  to  prevail  for  any 
alleged  extra  costs  for  complying  with  directions 
consistent  with  the  Government's  interpretation. 

A£peal_of_Cx  Gx  Norton  Co,  (Qn  Becops idgr at ionj, 

I BC A -I 64 7-1-83  (Apr.  23,  1984) 


Ll^.Eg!l£S_H:._Merch^nt.,  81  IBLA  360  (June  27,  1984) 
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52 LES_OF_PR£Cr ICE-- Continued 
APPEALS-- Continued 

Re cons id era  t ion --Con tinued 

Where,  subsequent  to  a decision  issued  by  the 
Board,  which  decision  is  premised  on  certain  factual 
assumptions,  a party  establishes  on  the  basis  of  the 
record  before  the  Board  that  the  facts  may  net  be  as 
assumed,  and,  as  a result,  it  becomes  impossible  for 
the  Board  to  fairly  determine  the  true  underlying  facts 
essential  to  adjudication,  the  Board  decision  will  be 
vacated  and  the  case  will  be  remanded  to  the  Hearings 
Division  for  a hearing  to  clarify  the  matter. 

2nited_S t^tes_v1__JJt_5a£^_f ee^gr__et_a2a._X2n  Reconside^a- 
tionl,  81  TBLA  94  (Hay  29,  1984) 


Service  sn^A^v jr§e_Party 

Failure  to  serve  a copy  of  the  notice  of  appeal  on 
an  adverse  party  within  the  time  required  subjects  an 
appeal  to  summary  dismissal  pursuant  to  43  CFR  4.413. 

A motion  to  dismiss  an  appeal  because  of  a failure  tc 
comply  with  the  service  requirement  will  be  denied 
where  the  moving  party  fails  to  show  any  prejudice  from 
the  failure  to  serve  and  the  record  indicates  that  the 
moving  party  had  actual  notice  of  the  appeal. 

De£enders_gf_Wildlife,  79  IB  LA  62  (Feb.  13,  1984) 


Where  the  record  in  a case  establishes  that  the 
person  authorized  by  a Native  group  to  act  as  its  agent 
had  actual  notice  of  a certificate  of  ineligibility  for 
such  group,  and  that  the  notice  of  appeal  was  not 
transmitted  within  30  days  of  such  notice,  the  notice 
of  appeal  must  be  dismissed.  The  timely  filing  of  a 
notice  of  appeal  is  jurisdictional,  and  the  Board  has 
no  authority  to  waive  a jurisdictional  requirement. 

5^besna_Na tiye_Cor2ix_Inci [0n_ Reconsider at ign)  , 

83  IBLA  82  (Sept.  28,  1984)* 


Standing_to  Appeal 

A decision  advising  applicant  of  a perceived 
defect  in  his  application  and  allowing  30  days  to  cure 
the  deficiency  is  interlocutory  in  nature  and,  as  a 
general  rule,  applicant  lacks  standing  to  appeal  such  a 
decision  in  the  absence  of  a rejection  of  his  applica- 
t ion. 

lichard_Hx_Greener,  79  IBLA  234  (Feb.  29,  1984) 


Unless  a party  asserts  an  "adversely  affected" 
interest,  it  does  not  have  standing  to  appeal  under 
43  CFR  4.410  and  its  appeal  will  be  dismissed. 

L^2_Br other s_Dredging_Co-. , 79  IBLA  330  (Mar.  21,  1984) 


An  organization  appealing  a Bureau  of  Land  Manage- 
ment decision  will  be  considered  a "party  to  a case" 
having  standing  to  appeal  an  adverse  decision  of  an 
officer  of  the  Bureau  of  Land  Management  where  the 
organization  uses  the  lands  in  question  and  actively  and 
extensively  participates  in  the  formulation  of  land  use 
plans  for  the  lands  in  question. 

Desert_ Survivor s , 80  IBLA  111  (Apr.  3,  1984) 


52L5S_OF_ PRACTICE-- Con tinued 
APPEALS — Continued 

Stan d in g_t o Ap£eal--Continued 

Where  appellant's  statement  of  reasons  for  appeal 
asserts  that  many  of  its  members  live  in  close  prox- 
imity to  a mine  and  are  adversely  affected  in  their 
property,  aesthetic,  and  recreational  interests  as  a 
result  of  the  mine  owner's  failure  to  comply  with  the 
permitting  requirements  of  the  approved  Illinois  pro- 
gram, appellant  has  standing  to  appeal  the  decision  of 
the  Director,  OSM,  finding  that  there  is  no  violation 
by  the  mine  owner. 

Qitisens_f or_the_Presg£Vition_gf  Knox  Cgunty,  81  IBLA 
209  (June  5,  1984) 


Where  a national  conservation  organization  cbal- 
lenges  a Bureau  of  Land  Management  determination  to 
proceed  with  a private  exchange,  that  organization 
satisfies  the  requirements  of  43  CFR  4.410  by  estab- 
lishing that  it  is  a "party  to  a case"  and  that  it  is 
adversely  affected  because  its  membership  uses  the 
public  land  in  question. 

Nat ional_WiJdlife_Federatign,  82  IBLA  303  (Sept.  5, 
1984) 


A Government  motion  to  dismiss  an  appeal  is  denied 
where  the  Board  determines  that  it  has  jurisdiction 
over  an  appeal  being  actively  prosecuted  by  a subcon- 
tractor where  it  finds  the  prime  contractor's  sponsor- 
ship of  the  subcontractor's  claim  is  established  by  the 
following:  (1)  The  decision  from  which  the  appeal  was 

taken  was  addressed  tc  the  prime  contractor;  (2)  the 
notice  of  appeal  was  signed  by  a representative  of  the 
contractor;  and  (3)  the  contractor  is  claiming  overhead 
and  profit  on  the  subcontractor's  claim. 

e a l_o f _ 0 b b a^as h i - G u m ix_L t dx , IBCA- 1 785-3-84 
(Sept.  25,  1984)  91  I.D. 


Statement  of_Reasons 

In  a simultaneous  oil  and  gas  lease  drawing,  the 
f irst -qu a 1 i f ied  applicant  drawn  with  first  priority  is 
entitled  to  receive  the  lease.  An  appeal  is  prcperly 
dismissed  where  the  appellant  fails  tc  pcint  cut  the 
grounds  on  which  the  decision  appealed  from  is  in 
©*ror,  and  the  allegations  in  his  statement  of  reasons 
are  irrelevant  and  immaterial. 

Chi£kasaw_Oil_6_Gasx_Inci,  82  IBLA  59  (July  11,  1984) 


Timely_Filing 

Timely  filing  of  an  appeal  under  the  Contract 
Disputes  Act  of  1978  is  jurisdictional  and  an  appeal 
filed  after  the  expiration  of  the  90-day  period  allowed 
by  the  Act  is  dismissed  since  the  Board  has  no  juris- 
diction to  consider  an  untimely  filed  appeal. 

^E2SdI_2l_Colu jbia_Engi neer i ng_Corpi , IBCA- 1776-2-84 
(Feb.  29,  1984) 


The  date  of  receipt  shown  cn  a Postal  Service 
return  receipt  card  will,  in  the  absence  of  clear  proof 
to  the  contrary,  be  presumed  to  be  the  date  cf  receipt, 
and  consequently,  will  control  the  due  date  tor  a 
notice  of  appeal. 

The  Board  of  Indian  Appeals  does  not  have  the 
authority  to  extend  the  period  for  filing  a notice  of 
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appeal  or  to  waive  a properly  promulgated  Departmental 
regulation. 

21  ivgr_Redf  iel^y^Depu  ty_  AssXl_SecretaoizlMilI! 
Affairs IQpe  r a t ig  n s)_ , 12  IEIA  190  (Mar.  2 , 1984) 


The  conclusion  of  proceedings  under  the  Freedom  of 
Information  Act,  as  amended,  5 U.S.C.  § 552  (1982)  , to 
acguire  information  related  to  the  rationale  for  the 
production  royalty  set  in  a competitive  coal  lease  does 
not.  constitute  a final  decision  by  BLM  subject  to  an 
appeal  to  the  Board,  challenging  the  royalty.  The 
appellant  only  had  a right  to  protest  the  royalty  set 
in  the  notice  of  the  lease  sale  and  to  appeal  from  any 
denial  of  that  protest. 

Coast  a 1_S ta tes_Ener2x_^2i » 8 9 IB  LA  274  (May  4 , 1984) 


With  respect  to  a kncwn  party  claiming  a property 
interest  adversely  affected  by  a decision  to  issue 
conveyance  under  the  Alaska  Native  Claims  Settlement 
Act,  both  the  regulations  at  41  CFR  2650.7  and  the 
reguirements  of  due  process  mandate  an  effort  to  serve 
notice  of  the  decision,  coupled  with  a 30-day  appeal 
period  from  date  of  service.  Where  such  a party  files 
a notice  of  appeal  within  10  days  of  service  of  the 
decision,  but  not  within  30  days  cf  publication  of 
that  decision  in  the  Federal  Register,  it  is  error  for 
the  Bureau  of  Land  Management  to  dismiss  the  appeal  as 
unt imel y . 

5Qodnglis_BaZ_Milli£3_!s2i_§l_ili.2.#  81  TBLA  1 (May  14, 
1984) 


Notice  of  appeal  must  be  filed  within  10  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.  The  timely 
filing  of  a notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

u 1 t z_e t _a 1 ^ , 81  TBLA  29  (May  17,  1984) 


A notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.  The  timely 
filing  of  a notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

Dcnna_Ji_Wa id tlgw,  82  IBLA  247  (Aug.  28,  1984) 


Where  a coal  lessee  is  informed  that  his  lease  is 
being  amended  to  add  additional  land  thereto,  and  is 
expressly  advised  that  the  additional  land  will  be  con- 
sidered to  have  been  included  in  the  lease  as  of  the 
date  of  issuance  of  the  original  lease,  a lessee  who 
objects  to  this  must  file  an  appeal  within  30  days 
after  being  notified  or  is  thereafter  barred  from 
litigating  the  propriety  of  the  amendment  within  the 
Department. 

Mid-Continent_Coal  5 Coke_Coi,  83  IBLA  56  (Sept.  25, 
1984)” 


mES.OF.PRACTXQE— Continued 
APPEALS — Continued 

Timely_Filing — Continued 

Where  the  record  in  a case  establishes  that  the 
person  authorized  by  a Native  group  to  act  as  its  agent 
had  actual  notice  of  a certificate  of  ineligibility  for 
such  group,  and  that  the  notice  of  appeal  was  not 
transmitted  within  30  days  of  such  notice,  the  notice 
cf  appeal  must  be  dismissed.  The  timely  filing  of  a 
notice  of  appeal  is  jurisdictional,  and  the  Board  has 
no  authority  to  waive  a jurisdictional  requirement. 

Nabesna  Na tgye_Cgr£iX_ I nci_jgn_ Re consider atgcni , 

8 3”lBLA""  82  (Sept.  28,  1984) 


EVIDENCE 

Where  an  issue  in  an  appeal  involving  a simulta- 
neous oil  and  gas  lease  application  is  the  existence  or 
nonexistence  of  materials  defining  the  relationship 
between  the  priority  applicant  and  its  filing  service, 
the  applicant,  as  the  party  with  peculiar  means  of 
knowledge  enabling  it  to  prove  the  nonexistence  of  such 
materials,  has  the  burden  of  doing  so.  Failure  tc  do 
so  may  give  rise  to  an  inference  that  the  applicant’s 
evidence  is  unfavorable. 

Ha l_Car 1 sgnx_ Jr - , 78  IELA  333  (Jan.  24,  1984) 


Where  an  issue  in  an  appeal  involving  a simul- 
taneous oil  and  gas  lease  application  is  the  existence 
or  nonexistence  of  an  agreement  between  the  lessee  as 
priority  applicant  and  her  assignee  which  would  have 
resulted  in  a violation  of  43  CFR  3102.2-6(a)  and  (b) , 
the  lessee  is  the  party  with  peculiar  means  and  knowl- 
edge enabling  her  to  show  the  nonexistence  cf  such 
agreement.  Failure  or  refusal  tc  dc  so  may  give  rise 
to  an  inference  that  the  lessee's  evidence  is  unfavor- 
able. 

Patricia_C._Alker,  79  IBLA  123  (Feb.  22,  1984) 


A prima  facie  case  is  made  where  sufficient  evi- 
dence is  presented  to  establish  the  essential  facts. 
Frima  facie  evidence  is  that  evidence  that  will 
justify  a finding  in  favor  of  the  one  presenting  the 
evidence.  It  is  not  necessary  to  present  evidence  that 
is  compelling,  and  the  determination  roust  be  made  on  a 
case-by-case  basis.  An  important  factor  in  making  a 
determination  regarding  the  amount  of  evidence  required 
for  a prima  facie  case  is  the  availability  cf  the  evi- 
dence and  the  difficulty  which  may  reasonably  be 
encountered  in  obtaining  the  evidence. 

S_£_M_£oal_Cg-_5_Jewe ll_Smgkeless_Coal_Cgi_vi_gf f ice_of 
Surface  Mi  n_i  Reel  a ®aticn_&_  Enforcement , 79  IBLA  35C 

“(Mar7-227  1984)  " 91  I. D.  159 


Where  a simultaneous  oil  and  gas  lease  applicant, 
whose  application  has  been  rejected  because  it  covers 
land  within  a known  geologic  structure,  submits 
probative  evidence  contravening  the  determination  that 
the  land  is  presumptively  productive  of  oil  and  gas, 
which  is  not  fully  rebutted,  but  where,  nonetheless, 
questions  of  fact  remain  unresolved  by  the  record,  a 
hearing  is  appropriate  to  establish  a sufficient  record 
to  permit  decision. 

Li2id_Chem ica!_Sa lest_£nc. , 82  IBLA  182  (Aug.  13,  1984) 


Ill 


E2L£§.3£_£K4£XIQ§ — Continued 
GOVERNMENT  CONTESTS 

In  a lining  contest  initiated  by  the  United 
States,  there  is  no  requirement  that  the  contestee 
offer  evidence  concerning  matters  not  placed  in  issue 
by  the  United  States.  fihere  the  Administrative  Law 
Judge  incorrectly  states  a contrary  rule,  but  in 
practice  applies  the  correct  standard,  his  decision 
is  affirmed. 

In  a mining  contest  initiated  by  the  United  States 
where  the  Government  mineral  examiners  testify  they 
have  examined  the  mineral  claims  at  issue  and  found 
no  evidence  of  mineralization  to  support  a discovery, 
a prima  facie  case  for  the  Government  is  established. 
This  shoving  is  not  overcome  by  evidence  cf  ore  sample 
values  offered  by  contestee  to  show  mineralization, 
where  contestee  fails  to  show  from  which,  of  10  claims 
at  issue,  the  samples  were  taken. 

Cact us_Hines_Lt , 79  IBLA  20  (Feb.  3,  1984) 


Where  the  evidence  submitted  by  a Government 
mineral  examiner  supports  the  conclusion  that  a 10-acre 
parcel  of  land  in  a placer  location  is  not  mineral  in 
character,  the  burden  devolves  to  the  mineral  claim- 
ant to  overcome  this  showing  by  a preponderance  of  the 
evidence,  failing  in  which  that  portion  shall  be 
declared  invalid. 

2nitgS_States_v1_Bobeit_Bi_Lara_iSa_Beconsidg£aticnl., 

80  IBLA  215  (Apt.  30,  1084) 


HEARINGS 

The  holder  of  a right-of-way  issued  pursuant  to 
Title  V of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  *§  1761-1771  (1976),  is  required 
to  pay  annually,  in  advance,  the  fair  market  value  of 
the  grant.  Appellant's  contention  that  it  should  not 
pay  annual  rental  is  properly  rejected  where  appel- 
lant's flood  control  project  is  completed  but  the 
right-of-way  grant  remains  in  effect  and  the  land  is 
being  used  for  a dam,  spillway,  and  reservoir. 

Bench  Lake  Irrigation  Co. . 78  IBLA  305  (Jan.  12,  1984) 


Hue  process  does  not  require  notice  and  a prior 
hearing  in  every  case  that  an  individual  is  deprived 
of  property  so  long  as  the  individual  is  given  notice 
and  an  opportunity  to  be  heard  before  the  deprivation 
becomes  final. 

Id. r t h_ Sciencesx_I nc . , 80  IBLA  28  (Mar.  28,  1984) 


Under  43  CFR  2802.1-7(e)  (1974),  which  provided 

that  charges  for  use  and  occupancy  of  a right-of-way 
may  be  revised  after  notice  and  an  opportunity  for 
hearing,  it  is  improper  to  increase  such  charges 
without  following  the  prescribed  procedure  where  the 
right-of-way  was  issued  pursuant  to  the  Act  of  Mar.  4, 
1911,  as  amended,  43  U.S.C.  § 961  (1976),  and  has  not 

been  conformed  to  Title  V of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  $$  1761-1771 
(1982)  . 

22i®_Ifii!4StrLesx_Xnc. , 82  IBLA  289  (Aug.  31,  1984) 


RUL£S_0£_£MCTICE- - Con  tinued 
HEARINGS — Continued 

A hearing  is  not  necessary  in  the  absence  of  a 
material  issue  of  fact,  which,  if  proven,  would  alter 
the  disposition  of  the  matter.  An  oral  hearing  on  a 
color-of-tit le  application  will  be  denied  where  there 
are  no  allegations  of  fact  which  would  establish  the 
color-of-tit le  claim. 

Eil_Ct_£2ans,  82  IBLA  319  (Sept.  6,  1984) 


PRIVATE  CONTESTS 

The  validity  of  a mining  claim  on  the  issue  cf 
discovery  of  a valuable  mineral  deposit  is  not  legally 
cognizable  in  a bond  protest  proceeding  initiated  by 
the  surface  cwner  under  a Stock-Raising  Homestead  Act 
patent.  Such  a validity  determination  requires  initia- 
tion of  a contest  with  notice  to  the  claimant  and  an 
opportunity  for  a hearing. 

S2bert_H. _Michael_et_ax. , 79  IBLA  255  (Mar.  5,  1984) 


PROTESTS 

A protest  to  issuance  of  an  oil  and  gas  lease 
filed  after  the  lease  has  issued  is  not  timely.  Where, 
however,  the  "protest"  is  filed  by  an  individual  with 
subsidiary  priority  such  protest  shall  be  deemed  to  be 
an  appeal  from  the  rejection  of  the  protestant's  appli- 
cation or  offer  to  lease. 

Pat£icj,a_C._Alker,  79  IBLA  123  (Feb.  22,  1984) 


The  validity  of  a mining  claim  on  the  issue  of 
discovery  of  a valuable  mineral  deposit  is  not  legally 
cognizable  in  a bend  protest  proceeding  initiated  by 
the  surface  owner  under  a Stock-Raising  Homestead  Act 
patent.  Such  a validity  determination  requires  initia- 
tion of  a contest  with  notice  to  the  claimant  and  an 
opportunity  for  a hearing. 

A decision  approving  a bond  filed  by  a locator  of 
mining  claims  for  reserved  minerals  on  land  patented 
under  the  Stock-Raising  Homestead  Act  will  be  affirmed 
in  the  absence  of  a showing  that  the  amount  of  the 
bond  is  inadequate  to  cover  damage  to  crops,  improve- 
ments, and  the  value  cf  the  land  for  grazing  purposes. 

Rober t_ M_._ M^chae l_e t_ux_.  , 79  IBLA  255  (Mar.  5,  1984) 


The  conclusion  of  proceedings  under  the  Freedom  of 
Information  Act,  as  amended,  5 U.S.C.  $ 552  (1982),  to 
acquire  information  related  to  the  rationale  for  the 
production  royalty  set  in  a competitive  coal  lease  does 
not  constitute  a final  decisicn  by  3LK  subject  to  an 
appeal  to  the  Board,  challenging  the  royalty.  The 
appellant  only  had  a right  to  protest  the  royalty  set 
in  the  notice  of  the  lease  sale  and  to  appeal  from  any 
denial  of  that  protest. 

Coas t al_ S t a t es_ En ers£_£g - , 80  IBLA  274  (May  4,  1984) 


SCHOOL_LANDS 

INDEMNITY  SELECTIONS 

Prior  to  the  promulgation  of  43  CFR  2091.2-6,  the 
filing  of  a state  indemnity  selection  application  did 
not  segregate  the  identified  lands  from  operation  of 
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the  mining  laws  prior  to  classification  of  the  lands 
as  suitable  for  indemnity  selection. 

L§2_Bllsa_Par t nersh ip,  80  IBLA  1 (Mar.  27,  1984) 


BLN  may  not  declare  a mining  claim  located  on  land 
subject  to  a State  indemnity  selection  application  null 
and  void  ab  initio  because  of  the  segregative  effect 
arising  from  the  filing  of  the  application  pursuant  to 
43  CFR  2091.2-6  where  the  state*s  application  was  filed 
prior  to  promulgation  of  the  regulation. 

James_Ri_Hgu2JitenA_Wmi_^A_iloiighten , 80  I E L A 195 
"(Apr7~247~1984) 


Where  the  State  of  Oregon  has  selected  indemnity 
lands  pursuant  to  the  Act  of  Feb.  28,  1891,  ch.  384, 

26  Stat.  796,  for  school  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a reprotraction  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  state  is  entitled  to  indemnity  lands  for  those  new 
townships  in  accordance  with  the  compact  it  entered 
with  the  United  States  by  Act  of  Feb.  14,  1859. 

A state  selecting  indemnity  lands  pursuant  to  the 
Act  of  Feb.  28,  1891,  ch.  384,  26  Stat.  796,  for  unsur- 
veyed school  sections  within  a national  forest  shall  be 
entitled  to  select  indemnity  lands  to  the  extent  of  two 
sections  for  each  of  said  townships  in  lieu  of  secs.  16 
and  36  therein.  Where  a protraction  on  which  the  state 
relies  to  make  its  indemnity  selections  reveals  that  a 
fractional  township  is  present,  the  state’s  entitlement 
to  indemnity  lands  is  calculated  according  to  the  pro 
rata  rule  set  forth  at  43  U.S.C.  $ 852  (1976) . 

Where  a survey  on  which  the  state  relies  to  make 
its  indemnity  selections  pursuant  to  the  Act  of 
Feb.  28,  1891,  reveals  a fractional  township  with  a 
school  section  in  place,  the  state's  entitlement  should 
be  in  an  amount  equal  to  the  acreage  shown  by  the  sur- 
veyed school  section  or  in  an  amount  determined  by  the 
pro  rata  rule  at  the  election  of  the  state. 

Until  a survey  of  public  lands  has  been  run  and 
approved,  the  designated  sections  of  a township  are 
undefined  and  the  lands  are  unidentified. 

Where  the  State  of  Oregon  makes  an  initial  selec- 
tion of  indemnity  lands  pursuant  to  the  Act  of  Feb.  28, 
1891,  ch.  384,  26  Stat.  796,  for  school  sections  within 
an  unsurveyed  fractional  township  in  a national  forest, 
it  is  not  entitled  to  additional  indemnity  lands  should 
a subsequent  reprotraction  or  survey  be  made  of  the 
township. 

State  of _Drei2Q._3t_als.x._1 1 , 80  IBLA  354  (May  10,  1084) 

91  I.D.  212 


A mining  claim  wholly  located  on  land  which  has 
been  segregated  from  mineral  location  by  the  filing 
of  a state  school  land  indemnity  selection  application 
is  properly  declared  null  and  void  ab  initio. 

When  Arizona  filed  its  original  application  for 
selection  of  land  as  part  ot  its  entitlement  to  compen- 
sation for  deficiencies  for  school  trust  lands  pursuant 
to  its  enabling  act,  the  Department  did  not  have  segre- 
gation authority  to  protect  the  selections.  During  the 
promulgation  of  43  CFR  2091.2-6,  Arizona  submitted  a 
request  to  have  the  previous  applications  withdrawn, 
consolidated,  and  amended  to  include  additional  lands. 
This  will  be  deemed  a reapplication  under  the  circum- 
stances of  this  case,  the  filing  of  which  enabled  the 
Department  to  segregate  the  lands  described  therein 
under  43  CFR  2091.2-6.  Mining  claims  subsequently 
initiated  on  lands  that  were  segregated  by  the 


SCHQOL_ LANDS — Continued 

INDEMNITY  SELECTIONS — Continued 

reapplication  were  properly  declared  null  and  void  ab 
initio. 

Amoco  Minerals  Co..  81  IBLA  23  (May  15,  1984) 


SECRglARY_QF_TH£_IfiT£RIOR 

The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  offeror  to  accept  stipulations  reasonably 
designed  to  protect  environmental  and  other  land  use 
values  as  a condition  precedent  to  the  issuance  of  a 
lease  for  land  located  in  a national  forest.  Where  on 
appeal  an  offeror  registers  objections  concerning  such 
stipulations,  and  the  Forest  Service  subsequently  clar- 
ifies the  nature  of  the  stipulations  and  the  offeror 
raises  no  further  complaints,  the  imposition  of  the 
stipulation  will  be  upheld. 

James_MA_Chudnowx_i<aurent_Ai_Giesbert , 78  IBLA  317 

~( Jan7  24,  198  47 


The  Secretary  of  the  Interior  is  authorized,  and 
is  under  a duty,  to  consider  and  determine  what  lands 
are  public  lands,  what  public  lands  have  been  or  should 
be  surveyed,  and  what  public  lands  have  been  or  remain 
to  be  disposed  of  by  the  United  States.  He  also  has 
the  authority  to  extend  or  correct  the  surveys  of 
public  lands  as  may  be  necessary. 

Jean_Eli , 78  IBLA  374  (Jan.  30,  1984) 


A decision  by  an  officer  of  the  BLM  which  does  net 
fall  within  any  of  the  enumerated  exceptions  in  43  CFR 
4.410  is  subject  to  appeal  to  the  Board  of  Land  Appeals 
and  a BLM  officer  is  without  authority  to  state  other- 
wise. 

Utah  Wilder  ness_  Ass  J.n , 80  IBLA  64  (Mar.  30,  1984) 

91  I.D.  165 


A duly  promulgated  Departmental  regulation  has 
the  force  and  effect  of  law  and  is  binding  upon  all 
officials  of  the  Department,  including  the  Board  of 
Land  Appeals  and  the  Secretary,  and  may  not  be  waived. 

Ax_£._Shows,  82  IBLA  86  (July  17,  1984) 


SEGREGATION 

A mining  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  BLM  records  is  null  and 
void  ab  initio. 

Laraar_C_Chr istine_Burnett , 78  IBLA  349  (Jan.  25,  1984) 


BLM  may  properly  declare  a mining  claim  null  and 
void  ab  initio  where  located  on  land  segregated  from 
mineral  entry  on  the  date  of  location  by  a small  tract 
classification  order. 

d._Sx_Bowers,  79  IBLA  298  (Mar.  20,  1984) 
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25z8§z&IIDN““-ontinued 

Whsrs  on  appeal  the  Board  determines  that,  in 
declaring  a millsite  claim  null  and  void  ab  initio 
because  it  was  located  on  land  which  had  been  patented 
to  the  state,  BLB  mistakenly  fired  the  situs  of  the 
claim  and  that  the  claim  is  actually  on  land  open  to 
entry,  the  Board  will  reverse  the  BLB  decision. 

Sava2§_Construction_Co.x_Inc. , 79  IBLA  389  (Mar.  27 
1989) 


Prior  to  the  promulgation  of  93  CFR  2091.2-6,  the 
filing  of  a state  indemnity  selection  application  did 
not  segregate  the  identified  lands  from  operation  of 
the  mining  laws  prior  to  classification  of  the  lands 
as  suitable  for  indemnity  selection. 

Leo_Rhea_Par t ner ship , 80  IBLA  1 (Mar.  27,  1989) 


BLB  may  not  declare  a mining  claim  located  on  land 
subject  to  a State  indemnity  selection  application  null 
and  void  ab  initio  because  of  the  segregative  effect 
arising  from  the  filing  of  the  application  pursuant  to 
93  CFR  2091.2-6  where  the  state's  application  was  filed 
prior  to  promulgation  of  the  regulation. 

James_R._Houahteni_Wmi  A.  Houghten,  80  IBLA  196 
(Apr.  29,  1989) 


when  Arizona  filed  its  original  application  for 
selection  of  land  as  part  of  its  entitlement  to  compen- 
sation for  deficiencies  for  school  trust  lands  pursuant 
to  its  enabling  act,  the  Department  did  not  have  segre- 
gation authority  to  protect  the  selections.  During  the 
promulgation  of  93  CFR  2091.2-6,  Arizona  submitted  a 
request  to  have  the  previous  applications  withdrawn, 
consolidated,  and  amended  to  include  additional  lands. 
This  will  be  deemed  a reapplicaticn  under  the  circum- 
stances of  this  case,  the  filing  of  which  enabled  the 
Department  to  segregate  the  lands  described  therein 
under  93  CFR  2091.2-6.  Bining  claims  subsequently 
initiated  on  lands  that  were  segregated  by  the 
reapplication  were  properly  declared  null  and  void  ab 
initio. 

4S2£2_aiagtals_Co1.,  81  IBLA  23  (Bay  15,  1989) 


A homestead  application  segregates  land  from 
subsequent  entry  by  a Native  seeking  to  establish  use 
and  occupancy  under  the  Native  Allotment  Act  until  the 
homestead  entry  is  canceled  on  the  official  records  of 
the  Bureau  of  Land  Banagement. 

5i£!i_Si_22ligntief  fx_Sta  te_of  Alaska,  81  IBLA  303 
(June  15,  1989) 


A mining  claim  located  on  land  segregated  from 
such  location  by  the  filing  of  a state  selection  appli- 
cation is  properly  declared  null  and  void  ab  initio; 
however,  where  the  case  record  is  unclear  whether  the 
land  embraced  by  the  claim  was  segregated  by  an  appli- 
cation predating  the  location  or  whether  the  land  was 
segregated  by  an  amendment  to  the  application  filed 
subsequent  to  the  location,  the  decision  will  be  set 
aside  and  the  case  remanded. 

£ii£abeth_Si_Hjell.en_et_alj.,  81  IBLA  391  (June  21, 

1939) 

SLz.i2._HiX._St aigd e , 82  IBLA  226  (Aug.  22,  1989) 


5IOREGAriON--Cont in  ued 

Where  a lode  mining  claim  is  located  partially  on 
withdrawn  or  patented  land,  it  is  not  null  ana  void  ab 
initio  to  the  extent  of  its  inclusion  of  such  lands. 

A locator  whose  discovery  is  on  lands  open  to  location 
may  extend  the  end  lines  and  side  lines  of  his  claim 
across  withdrawn  or  patented  land  to  define  the  extra- 
lateral rights  to  lodes  or  veins  which  apex  within  the 
claim. 

S25.t§rn_NucleaEx_Inci,  82  IBLA  67  (July  12,  1989) 


A mining  claim  located  on  land  segregated  from 
such  location  ty  the  filing  of  a state  selection 
application  is  properly  declared  null  and  void  ab 
initio. 

Bonaid_Ri_£otowski,  82  IBLA  317  (Sept.  6,  1989) 


22ALL_!RACT_act 

3ENERALLY 

The  Small  Tract  Act,  93  U.S.C.  9 682a  (197C),  was 
repealed  ty  sec.  702  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  Oct.  21,  1976. 

Mt.lawrence.Berk,  81  IBLA  366  (June  27,  1984) 


APPLICATIONS 

The  mere  filing  of  a small  tract  application  did 
not  create  in  the  applicant  any  right  or  interest  in 
the  land  sought.  An  applicant  for  land  under  th»  Small 
Tract  Act,  43  O.S.C.  9 682a  (1970).  did  not  acquire  any 
right  or  interest  in  the  land  embraced  in  his  applica- 
tion by  virtue  of  administrative  delay  in  processing 
the  application. 

Ma._ La wr e n ce_ Her k , 81  IBLA  366  (June  27  , 1984) 


CLASSIFICATION 

BLB  may  properly  declare  a mining  claim  null  and 
void  ab  initio  where  located  on  land  segregated  from 
mineral  entry  on  the  date  of  location  by  a small  tract 
classification  order. 

Jz_S._Bovers,  79  IBLA  298  (Bar.  20,  1984) 


SOLICITORX_DEPARTBENT_OF_THE_INTERIOR 

Where  a counsel  moves  to  reopen  a Board  decision 
and  the  motion  is  granted,  and  the  parties  are  given  a 
period  substantially  in  excess  of  the  time  requested 
in  which  to  submit  additional  evidence  but  both  fail  to 
do  so,  the  Board  is  entitled  to  dispose  of  the  case  by 
a summary  affirmation  of  the  original  decision. 

JS3.D_Rodgers_et_al._J2n_Reconsiderationl,  5 OHA  266 
(Feb.  24,  1984) 


S1AT£_C0URTS 

Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  Interior  has  review  authority  over 
matters  entrusted  to  state.  Federal,  or  tribal  courts. 


Neither  the  Board  of  Indian  Appeals  nor  the 
Department  of  the  Interior  is  the  proper  forum  for 
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consideration  of  questions  relating  to  nontrust  prop- 
erty held  by  Indians. 

Est at e_o t_fllice_Kae_Sasse,  12  TBTA  281  (June  25,  1984) 


SZ^2I_sxchanges 

GENERALLY 

Where  a deed  embracing  certain  base  lands  is 
tendered  to  the  United  States  in  an  application  for  an 
exchange  under  the  Forest  Lieu  Exchange  Act,  Act  cf 
June  4,  1897,  90  Stat.  31,  which  title  is  based  on  a 
deed  issued  for  state  school  lands  to  a fictitious 
individual,  such  deed  vests  no  title  in  the  United 
States.  Where,  however,  the  state  deed  is  issued  to  a 
real  person,  even  though  it  may  have  been  fraudulently 
obtained  from  the  state,  acceptance  by  the  United 
States  of  the  exchange  application  is  sufficient  to 
vest  title  in  the  United  States  tc  the  base  property, 
even  though  that  title  might  be  subject  to  defeasance 
in  a proper  proceeding. 

Where  the  United  States  had  accepted  an  applica- 
tion for  a forest  lieu  exchange  under  the  previsions  of 
the  Act  of  June  4,  1897,  30  Stat.  31,  title  to  the  base 
property  vested  in  the  United  States.  Such  title  was 
not  divested  by  either  the  subsequent  refusal  of  the 
United  States  tc  complete  the  exchange  or  by  the  acqui- 
sition of  the  selection  rights  emanating  from  the 
acceptance  of  the  application  by  a third-party  which 
had  been  defrauded  of  the  base  lands  through  the 
actions  of  the  original  applicant. 

Where  the  United  States  had  accepted  an  applica- 
tion for  a forest  lieu  exchange  under  the  provisions  of 
the  Act  of  June  4,  1897,  30  Stat.  31,  which  application 

was  based  on  base  lands  fraudulently  secured  from  a 
state,  and  the  state  subsequently  obtained  a quitclaim 
from  the  applicant  of  all  his  interest  in  the  lands,  the 
state  did  not  regain  title  to  the  base  lands  but  rather 
was  vested  with  all  selection  rights  which  had  properly 
appertained  to  the  exchange  application. 

Where  the  record  establishes  that,  but  for  the 
actions  of  the  Department  in  improperly  approving  an 
exchange,  a state  would  have  properly  exercised  its 
exchange  rights  pursuant  to  applicable  law,  the  Depart- 
ment will  be  estopped  from  subsequently  asserting  the 
exchange  was  improper  where,  as  here,  it  would  no 
longer  be  possible  for  the  state  to  exercise  its 
exchange  rights. 

Under  the  United  States  Supreme  Court's  decision 
in  Wyoming  v.  Uni tsi_S t ates , 255  U.S.  489  (1921) , an 
application  for  a forest  lieu  exchange  was  accepted  by 
the  filing  of  a proper  exchange  and  the  acceptability 
of  an  exchange  was  to  be  judged  with  reference  tc  the 
facts  existing  at  the  time  of  filing.  The  actual 
acceptance  of  an  exchange  application,  however,  even  if 
based  on  a misapprehension  of  the  facts,  vested  title 
to  the  offered  lands  in  the  United  States. 

The  classification  of  land  as  Supplement  A,  E,  or 
C,  by  the  Oregon  Supreme  Court  in  State  v.  Hyde,  88  Or. 
1,  169  p.  757  (1918),  is  not  binding  on  the  United 
States  as  to  the  factual  predicates  thereof,  particu- 
larly as  the  United  States  was  not  a party  to  the  case. 

When  a state  obtained  a quitclaim  deed  from  a 
forest  lieu  applicant  whose  application  had  been 
accepted  by  the  United  States,  the  state  merely 
acquired  the  same  rights  to  complete  the  selection 
which  were  possessed  by  the  original  applicant.  Where 
the  state  failed  to  record  this  forest  lieu  selection 
right  under  the  Act  of  Aug.  5,  1955,  69  Stat.  534,  or 
tender  such  right  for  payment  under  the  Act  of  July  6, 
I960,  74  Stat.  334,  all  rights  flowing  from  the  forest 


STAT E_EX CHANGES — Continued 
GENERALLY — Continued 

lieu  selection  right  to  either  complete  an  exchange  or 
have  the  base  property  reconveyed  terminated. 

While  it  is  a general  rule  that  adverse  possession 
does  not  run  against  a state,  this  rule  does  not  apply 
as  against  the  United  States.  Where  the  United  States 
has  maintained  open  and  notorious  possession  of  certain 
parcels  of  land  for  over  80  years,  the  United  States 
has  acquired  title  to  those  parcels  through  adverse 
possession  even  though  the  record  title  holder  was  a 
state. 

State_°f_Oregon_et  alix  T,  78  TELA  255  (Jan.  1C,  1984) 

91  I.D.  14 


ZZATE_GR ANTS 

Where  the  State  of  Oregon  has  selected  indemnity 
lands  pursuant  to  the  Act  of  Feb.  28,  1891,  ch.  384, 

26  Stat.  796,  for  schcol  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a reprotract icn  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  these  new 
townships  in  accordance  with  the  compact  it  entered 
with  the  United  States  by  Act  of  Feb.  14,  1859. 

State_gf_Oregon_et  aliX_II,  80  IELA  354  (May  1C,  1984) 

91  I.D.  212 


state.lands 

Where  the  State  cf  Oregon  has  selected  indemnity 
lands  pursuant  tc  the  Act  of  Feb.  28,  1891,  ch.  384, 

26  Stat.  796,  for  schcol  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a reprotract icn  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  those  new 
townships  in  accordance  with  the  compact  it  entered 
with  the  United  States  by  Act  of  Feb.  14,  1859. 

State_of_Oreggn_et_ali^_II,  80  IBLA  354  (May  1C,  1984) 

91  I.D.  212 


state_laws 

A state  retains  extensive  jurisdiction  over 
Federal  lands  within  its  boundary,  but  Congress  is 
authorized  tc  enact  legislation  regarding  the  use  and 
occupancy  of  the  Federal  lands.  Provisions  cf  state 
law  regarding  abandonment  of  a right-of-way  within  a 
reclamation  withdrawal  must  recede  where  implementation 
thereof  would  interfere  with  the  effort  of  reclamation 
officials  tc  operate  and  maintain  reclamation  facili- 
ties as  directed  by  Act  cf  Congress. 

County_o f _I mperia 1 , 5 OHA  286  (Mar.  16,  1984) 


STAT E_S ELECTIONS 

Where  cn  appeal  the  Board  determines  that,  in 
declaring  a millsite  claim  null  and  void  ab  initic 
because  it  was  located  on  land  which  had  been  patented 
to  the  state,  ELM  mistakenly  fixed  the  situs  cf  the 
claim  and  that  the  claim  is  actually  on  land  open  tc 
entry,  the  Eoard  will  reverse  the  BLM  decision. 


Gavage_Constructign_Co2_x_Inc. , 79  IBLA  389  (Mar.  27 

1984) 
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Prior  to  the  promulgation  of  43  CFR  2091.2-6,  the 
filing  of  a state  indemnity  selection  application  did 
not  segregate  the  identified  lands  from  operation  of 
the  mining  laws  prior  to  classification  of  the  lands 
as  suitable  for  indemnity  selection. 

Leo_Rhea_Pa r tnership , 80  IBLA  1 (Mar.  27,  1984) 


BLf!  may  not  declare  a mining  claim  located  on  land 
subject  to  a State  indemnity  selection  application  null 
and  void  ab  initio  because  of  the  segregative  effect 
arising  from  the  filing  of  the  application  pursuant  to 
43  CFR  2091.2-6  where  the  state’s  application  was  filed 
prior  to  promulgation  of  the  regulation. 

James_Ri_Hoaghtenx_Hmi_Ai_Houghten , 80  IBLA  195 
7Ipr.”24,  1984) 


Where  the  State  of  Oregon  has  selected  indemnity 
lands  pursuant  to  the  Act  of  Feb.  28,  1891,  ch.  384, 

26  Stat.  796,  for  school  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a reprotraction  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  those  new 
townships  in  accordance  with  the  compact  it  entered 
with  the  United  States  by  Act  of  Feb.  14,  1859. 

A state  selecting  indemnity  lands  pursuant  to  the 
Act  of  Feb.  28,  1891,  ch.  384,  26  Stat.  796,  for  unsur- 
veyed school  sections  within  a national  forest  shall  be 
entitled  to  select  indemnity  lands  to  the  extent  of  two 
sections  for  each  of  said  townships  in  lieu  of  secs.  16 
and  36  therein.  Where  a protraction  on  which  the  state 
relies  to  make  its  indemnity  selections  reveals  that  a 
fractional  township  is  present,  the  state’s  entitlement 
to  indemnity  lands  is  calculated  according  to  the  pro 
rata  rule  set  forth  at  43  U.S.C.  4 852  (1976). 

Where  a survey  on  which  the  state  relies  to  make 
its  indemnity  selections  pursuant  to  the  Act  of 
Feb.  28,  1891,  reveals  a fractional  township  with  a 
school  section  in  place,  the  state’s  entitlement  should 
be  in  an  amount  equal  to  the  acreage  shown  by  the  sur- 
veyed school  section  or  in  an  amount  determined  by  the 
pro  rata  rule  at  the  election  of  the  state. 

Until  a survey  of  public  lands  has  been  run  and 
approved,  the  designated  sections  of  a township  are 
undefined  and  the  lands  are  unidentified. 

Where  the  State  of  Oregon  makes  an  initial  selec- 
tion of  indemnity  lands  pursuant  to  the  Act  of  Feb.  28, 
1891,  ch.  384,  26  Stat.  796,  for  school  sections  within 
an  unsurveyed  fractional  township  in  a national  forest, 
it  is  not  entitled  to  additional  indemnity  lands  should 
a subsequent  reprotraction  or  survey  be  made  of  the 
township. 

State  of _0reqon_et  alix  II#  80  IBLA  354  (May  10,  1984) 

91  I.D.  212 


A mining  claim  wholly  located  on  land  which  has 
been  segregated  from  mineral  location  by  the  filing 
of  a state  school  land  indemnity  selection  application 
is  properly  declared  null  and  void  ab  initio. 

Whan  Arizona  filed  its  original  application  for 
selection  of  land  as  part  of  its  entitlement  to  compen- 
sation for  deficiencies  for  school  trust  lands  pursuant 
to  its  enabling  act,  the  Department  did  not  have  segre- 
gation authority  to  protect  the  selections.  During  the 
promulgation  of  43  CFR  2091.2-6,  Arizona  submitted  a 
request  to  have  the  previous  applications  withdrawn, 
consolidated,  and  amended  to  include  additional  lands. 
This  will  be  deemed  a reapplication  under  the  circum- 
stances of  this  case,  the  filing  of  which  enabled  the 
Department  to  segregate  the  lands  described  therein 
under  43  CFR  2091.2-6.  Mining  claims  subsequently 


STiTE.SfiJtfiiXIQNS  — Continued 

initiated  on  lands  that  were  segregated  by  the 
reapplication  were  properly  declared  null  and  void  ab 
initio. 

j^moco  Minerals  Co»,  81  IBLA  23  (May  15,  1984) 


A mining  claim  located  on  land  segregated  from 
such  location  by  the  filing  of  a state  selection  appli- 
cation is  properly  declared  null  and  void  ab  initio; 
however,  where  the  case  record  is  unclear  whether  the 
land  embraced  by  the  claim  was  segregated  by  an  appli- 
cation predating  the  location  or  whether  the  land  was 
segregated  by  an  amendment  to  the  application  filed 
subsequent  to  the  location,  the  decision  will  be  set 
aside  and  the  case  remanded. 

Elii^bet h_Sa— ]i jel len_et_^li,  81  IBLA  341  (June  21, 

198  4) 

£l§ie_fiai_Sta!ide,  82  IBLA  226  (Aug.  22,  1984) 


A mining  claim  located  on  land  segregated  from 
such  location  by  the  filing  of  a state  selection 
application  is  properly  declared  null  and  void  ab 
initio. 

Rona!d_£A_Kotowski,  82  IBLA  317  (Sept.  6,  1984) 


STATUTES 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

Hariiet_£A_S£aftel,  79  IBLA  228  (Feb.  29,  1984) 


An  essential  element  of  a claim  for  estoppel  is  that 
the  party  asserting  it  must  be  ignorant  of  the  true  facts 
Since,  however,  all  persons  are  presumed  to  have  knowl- 
edge of  relevant  statutory  and  regulatory  previsions,  an 
individual  may  not  premise  a claim  of  estoppel  cn  infor- 
mation or  advice  contrary  to  such  a provision,  since  the 
individual  is  properly  charged  with  knowledge  of  the  true 
facts. 

Tom_Hurd,  80  IBLA  107  (Apr.  3,  1984) 


STATUTQRY_CCJ3  ST  RUCTION 
GENERALLY 

Although  the  Equal  Access  to  Justice  Act.,  5 U.S.C 
$ 504  (1982),  may  be  characterized  as  a remedial  stat- 

ute, this  dees  not  support  the  proposition  that  it 
should  be  construed  liberally.  Every  waiver  cf 
sovereign  immunity  is  remedial,  and  statutes  v^aiving 
sovereign  immunity  such  as  the  Equal  Access  to  Justice 
Act  must  be  strictly  construed. 

Kaycee  Bentonite  Corp.,  79  IELA  182  (Feb.  28,  1984) 
91  I.D.  138 


The  language  of  sec.  601  (f)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C-  § 1761(f) 
(1982),  was  intended  by  Congress  to  have  application  to 
patents  issued  to  mining  claims  perfected  after  passage 
of  the  Act.  A patent  to  a mining  claim  which  had  been 
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perfected  prior  to  passage  of  the  Act  should,  there- 
fore, not  contain  the  restrictive  language 
contemplated  by  sec.  601(f). 

Effect  must  be  given,  if  possible,  to  every  word, 
clause,  and  sentence  in  a statute.  Therefore,  the 
application  of  sec.  601(f)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  $ 1781(f)  (1982), 

to  mineral  patent  must  be  made  in  a manner  which 
recognizes  valid  existing  rights  of  a mineral  claimant 
at  the  time  of  passage  of  the  Act. 

C^lifor  nia_Port  land_Cemen  t_Corp._,  83  I BL A 11 
(Sept.  18,  1984) 


ADMINISTRATIVE  CONSTRUCTION 

In  deciding  whether  to  adopt  a newly  enunciated 
rule  retroactively  the  Board  of  Land  Appeals  has 
adopted  the  balance  test  which  essentially  rests  on 
balancing  the  adverse  effects  of  retroactivity  with  any 
statutory  interest  in  applying  the  rule. 

Vi^t or net Jr 2._10Q_Reco;Qs ^.deration 82  IBLA  241 
(Aug.  27,  1984) 


IMPLIED  REPEALS 

The  conclusion  that  the  Appropriations  Act  is 
independent  leasing  authority  is  not  an  implied 
repeal,  pro  tanto,  of  the  Mineral  Leasing  Act  of  1920 
because  the  Naval  Petroleum  Reserves  Production  Act 
of  1976  explicitly  precluded  the  operation  of  the  MLA 
on  the  NPR-A,  and  the  Appropriations  Act  modified  that 
withdrawal  only  for  the  purpose  of  the  oil  and  gas 
leasing  program  authorized  in  the  Appropriations  Act. 

Allt  horization_f  or_Opl_and_Gas_Leasing_on_the_Natipnal 

f2troleura_Reservez- Alaska  , M-  36940  ~{Cct . IS,  1981) 

91  I.D.  1 


LEGISLATIVE  HISTORY 

Legislative  history  of  the  Act  of  July  6,  1960, 
clearly  shows  that  Congress  concluded  that  the 
Federal  Government  holds  title  to  land  relinquished  to 
the  Federal  Government  in  anticipation  of  a forest  lieu 
exchange,  notwithstanding  the  failure  to  consummate 
the  exchange. 

Andy_D_._Rutledge_et_al . , 82  IBLA  89  (July  17,  1984) 


The  language  of  sec.  601(f)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $ 1781(f) 
(1982) , was  intended  by  Congress  to  have  application  to 
patents  issued  to  mining  claims  perfected  after  passage 
of  the  Act.  A patent  to  a mining  claim  which  had  been 
perfected  prior  to  passage  of  the  Act  should,  there- 
fore, not  contain  the  restrictive  language 
contemplated  by  sec.  601(f). 

£i!i£2LHia_P3ItliQd_Cament_;:oro. , 8 3 IBLA  11 
(Sept.  18,  1994) 


STOCK- R A 1ST NG_ HONEST EADS 

A decision  approving  a bond  filed  by  a locator  of 
mining  claims  for  reserved  minerals  on  land  patented 
under  the  Stock-Raising  Homestead  Act  will  be  affirmed 
in  the  absence  of  a showing  that  the  amount  of  the 


STQCK-R  A IS  I NG_HQfiESTEjVDS-- Continued 

bond  is  inadequate  to  cover  damage  to  crops,  improve- 
ments, and  the  value  of  the  land  for  grazing  purposes. 

Robert_M._]Jichael_et_iiI-#  79  IBLA  255  (Mar.  5,  1984) 


Sll  MI_gI  NG_C0  NT  RO^_  AND_R  ECL  A M AT  10  N_  ACT_OF 1977 

ADMINISTRATIVE  PROCEDURE 

A 

generally 

Where  an  application  for  review  alleges  only  that 
a notice  of  violation  or  cessation  order  is  "improper" 
and  the  applicant  does  not  amend  or  move  to  amend  the  £ 

application  to  specifically  contest  the  fact  of  viola- 
tion and  does  net  object  to  exclusion  of  that  issue  at 
the  hearing,  the  hearing  may  properly  be  limited  to  the 
issue  of  the  jurisdiction  of  the  Office  of  Surface  Min- 
ing Reclamation  and  Enforcement. 

Ji£ a£_Cqal_Cor£._y._gf f i£e_of_5urface_Mining_Reclamai 
±ion_aiid_£nfqr£eas£t,  78  IBLA  205  (Jan.  5,  19847 


When  the  record  accompanying  a decision  by  the 
Office  of  Surface  Mining  Reclamation  and  Enforcement 
responding  to  a citizen  complaint  filed  pursuant  to 
30  CFR  721.13  provides  no  information  upon  which  an 
objective,  independent  review  of  the  basis  for  the 
decision  can  be  conducted  by  the  Board,  the  decision 
will  be  set  aside  and  the  case  remanded  for  further 
consideration • 

Iied_D._Zerfoss_et_uxi,  81  IBLA  14  (May  14,  1984) 


Bur den_of  Proof 

The  application  of  the  general  rule  that  in  hear- 
ing proceedings  initiated  by  a petition  for  review  CSM 
has  the  burden  of  going  forward  to  establish  a prima 
facie  case  and  the  ultimate  burden  of  persuasion  as  to 
the  fact  of  violation  and  as  to  the  amount  of  the 
penalty  must  take  into  account  the  issues  actually 
raised  in  a petition  for  review.  Where  a petitioner 
did  not  specify  any  error  in  OSM's  calculation  of  a 
proposed  civil  penalty,  OSM’s  evidentiary  burden  in  the 
review  proceeding  was  limited  to  prevailing  in  its  case 
in  support  of  the  merits  of  the  alleged  violaticns. 

OSM  satisfied  the  burden  of  persuasion  in  support 
of  an  alleged  violation  of  the  permit  requirement  in 
30  CFR  710.11(a)  (2)  when,  in  an  evidentiary  hearing, 

CSM  demonstrated  that  the  subject  mining  activity 
was  conducted  after  May  3,  1978,  and  that  OSM  had  been 
unable  to  discover  evidence  of  a state  permit  covering 
the  activity,  and  the  person  charged  with  the  viola- 
tion did  not  effer  any  documentary  evidence  in  support 
of  the  assertion  that  the  subject  mining  activity  was 
covered  by  an  existing  state  permit. 

Eel  l_Coa  l_Cc_._y_._Cf  fice_of_S  ur  f a ce_  Mi  n i n_g_Rec  1 a ma  t ic  n 
£_En force  men t_JOn_Reccnsidera tignj , 81  IBLA  385 
(June  28,  1984) 


) 


* 


Scope  of_Review 

Where  an  application  for  review  alleges  only  that 
a notice  of  violation  or  cessation  order  is  "improper" 
and  the  applicant  does  not  amend  or  move  to  amend  the 
application  to  specifically  contest  the  fact  of  viola- 
tion and  does  not  object  to  exclusion  of  that  issue  at 
the  hearing,  the  hearing  may  properly  be  limited  to  the 
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issue  of  the  jurisdiction  of  the  Office  of  Surface  Min- 
ing Reclamation  and  Enforcement. 

lila^-Saal-gglE^-Vj—Qfiigg-Qf -Surface, Mining  Reclana- 

tion_and_£nf2iceaeat,  78  I BLA  205  (Jan.  5,  1984) 


APPEALS 

Generali* 

Where  an  application  for  review  alleges  only  that 
a notice  of  violation  or  cessation  order  is  "improper" 
and  the  applicant  does  not  amend  or  move  to  amend  the 
application  to  specifically  contest  the  fact  of  viola- 
tion and  does  not  object  to  exclusion  of  that  issue  at 
the  hearing,  the  hearing  may  properly  be  limited  to  the 
issue  of  the  jurisdiction  of  the  Office  of  Surface  Min- 
ing Reclamation  and  Enforcement. 

liLan_Coal_Corpi_vi_Of tice_of_Surf ace_ Minin j_ Reel am az 
tion_and_Euf  or  cement  • 78  IBLA  205  (Jan.  5,  1984) 


OSM  properly  refused  to  conduct  a Federal  inspec- 
tion or  undertake  enforcement  action  where  a mine  owner 
continued  to  conduct  only  reclamation  operations  under 
an  interim  permit  after  8 months  following  approval  of 
a state’s  permanent  program.  SMCRA  and  the  applicable 
regulations  do  not  require  an  operator  whe  has  ceased 
all  mining  operations  prior  to  the  approval  of  a state's 
permanent  program  to  obtain  a permanent  program  permit. 

Citi2ens_f or_the_Preservation  of _ Knox_Coun t* , 81  I EL A 
209  (June  5,  1984) 


APPLICABILITY 

Generally 

One  claiming  an  exemption  from  regulation  under 
the  Act  bears  the  burden  cf  affirmatively  demonstrating 
entitlement  to  that  exemption. 

litan_Coal_Coip._y._Qf  fice_of_Sjjr  fa  ce_  Mining  Reel  a 
t ion_a nd_£nf orcemen t , 78  IBLA  205  (Jan.  5,  1984) 


Where  the  Office  of  Surface  Mining  Reclamation  and 
Enforcement  issued  a notice  of  violation  charging  a 
violation  of  regulations  in  30  CFR  Part  211  (1980)  at 

a surface  coal  mining  operation  on  Indian  land,  the 
notice  was  properly  vacated  since  the  scope  provision 
of  those  regulations,  30  CFR  211.1(a),  specifically 
excluded  from  the  coverage  of  30  CFR  Part  211  opera- 
tions on  Indian  land. 

£eabpdy_Coal_Coi_v._Of f ice_of_Sur f ace_Mining_Reclamaz 
tion_B_Enf or cement , 79  IBLA  14  (Feb.  3,  1984) 


One  claiming  an  exemption  from  regulation  under 
the  Surface  Mining  Control  and  Reclamation  Act  of  1977 
bears  the  burden  of  affirmatively  demonstrating  enti- 
tlement to  the  exemption. 

A coal  mine  which  disturbs  less  than  2 acres  of 
surface  land  is  exempt  from  the  application  of  the 
Surface  Mining  Control  and  Reclamation  Act  of  1977. 
However,  an  operation  which  is  less  then  2 acres  in 
size  can  be  under  the  purview  of  the  Act  if  it  is  one 
of  a number  of  operations  which  are  collectively  dis- 
turbing in  excess  of  2 acres  and  which  can  logically  be 
considered  to  be  one  mine.  The  party  claiming  that  an 
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operation  is,  in  fact,  one  of  a number  of  sites  which 
make  up  a single  mine  disturbing  in  excess  of  2 acres 
carries  the  burden  of  establishing  that  fact. 

2_S_£_Coai_Cci_6_jewell_Ss!2kelgs§.C23l_C2._vi_gffice_cf 
Sa£f2£e_aini22-S§Sl22a£i2I!_S_E'!£2E£e!Sent,  79  IBLA  350 
(liar.  22,  1984)  91  I.D.  159 


Initial  Regulatory_P£ogram 

As  a general  performance  obligation  under  the  ini- 
tial Federal  regulatory  program,  a person  who  conducts 
surface  coal  mining  and  reclamation  operations  cn  and 
after  May  3,  1978,  must  obtain  a state  permit  fci  the 
operations  if  required  tc  do  so  under  state  law.  When 
state  law  defines  surface  coal  mining  to  include  explo- 
ration activity,  the  Federal  performance  obligation 
extends  to  such  activity. 

The  general  performance  obligation  under  the  ini- 
tial Federal  regulatcry  program  that  a person  who 
conducts  surface  coal  raining  and  reclamation  operations 
on  and  after  May  3,  1978,  must  obtain  a state  permit 
for  the  operations  if  required  tc  do  so  under  state  law 
is  applicable  tc  persons  who  allow  mining  operations  on 
lands  under  their  legal  control  even  when  the  persons 
are  not  actually  engaged  in  the  raining  operations. 

The  obligation  under  the  Federal  initial  regula- 
tcry program  cf  a person  who  conducts  surface  coal 
mining  and  reclamation  operations  to  obtain  a state 
permit  for  the  operations  if  required  tc  do  sc  under 
state  law  is  applicable  cnly  in  the  context  of  raining 
operations  conducted  cn  and  after  May  3,  1978;  there- 
fore, action  by  OSM  tc  enforce  the  obligation  was  net 
properly  upheld  in  the  absence  of  evidence  that  the 
subject  mining  activity  occurred  after  that  date. 

OSM  satisfied  the  burden  cf  persuasion  in  support 
of  an  alleged  violation  cf  the  permit  requirement,  in 
30  CFR  710.11(a)(2)  when,  in  an  evidentiary  hearing, 

OSM  demonstrated  that  the  subject  mining  activity 
was  conducted  after  May  3,  1978,  and  that  OSM  had  been 
unable  to  discover  evidence  of  a state  permit  covering 
the  activity,  and  the  person  charged  with  the  viola- 
tion did  not  offer  any  documentary  evidence  in  support 
cf  the  assertion  that  the  subject  mining  activity  was 
covered  by  an  existing  state  permit. 

OSM  lacked  regulatory  authority  to  enforce  the 
special  performance  standards  in  30  CFR  716.5(b) 
(applicable  to  anthracite  surface  coal  mining  and 
reclamation  operations  in  the  Commonwealth  of 
Pennsylvania)  with  respect  to  surface  coal  raining  and 
reclamation  operations  conducted  only  before  May  3, 
1978. 

Where  OSM  demonstrated  in  an  evidentiary  hearing 
that  particular  surface  coal  mining  and  reclamation 
operations  were  net  covered  by  a state  approved  mining 
plan  at  the  time  cf  OSM's  inspection  of  the  operations, 
OSm  was  precluded,  as  a matter  of  law,  from  establish- 
ing its  allegation  that  the  person  conducting  the 
mining  operations  had  failed  to  accomplish  backfilling 
in  accordance  with  an  approved  raining  plan. 

Bell_Coal_Co._yi_Cf f ice_of_Sur f^ce_Mi ning_ Reclamation 

£_En f orceaent [Qn_Reconsi deration! , 81  IBLA  385 

(June  28,  1984) 
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S!I5FACE_WINING_C0NrR0L_ANp_RECLAnATI0N_ACT_0F_1977 
--Cont inued 

CESSATION  ORDERS 
Gan  aril  1 y 

DSM  properly  takes  enforcement  action  against  the 
owner  of  a surface  coal  mining  operation  who  fails  to 
submit  a timely  and  complete  application  for  a perma- 
nent program  permit  and  who  continues  to  operate  under 
an  interim  permit  after  8 months  following  approval  of 
a state’s  permanent  program. 

V irgin  ia_Cipizens_f  2£_Botter_Re  clam  at  ion4._  Virgin  ^a_Di 
Hi 11 7 B2  I PL  A 37  (July  10,  1984)  “ 91  T.D.  247 


CITIZEN  COMPLAINTS 
Generally 

When  the  record  accompanying  a decision  by  the 
Office  of  Surface  Mining  Reclamation  and  Enforcement 
responding  to  a citizen  complaint  filed  pursuant  to 
30  CFR  721.13  provides  no  information  upon  which  an 
objective,  independent  review  of  the  basis  for  the 
decision  can  be  conducted  by  the  Board,  the  decision 
will  be  set  aside  and  the  case  remanded  for  further 
consideration . 

Fr  ed_^_.  _Ze  r f oss_e  t_u  ju , 81  TPLA  14  (May  14,  1984) 


sueface_mining_control_and_reclam^tiqn_ict_of_1977 

--Continued 

EMPLOYEE  PROTECT I ON --Cont inued 
Generally-Continued 

of  alleged  discriminatory  action  is  sought  by  one  of 
its  employees. 

James_E_.  _Leter_v_._  Pen  nsj^  Ivan  ia_Cept_._ot_  Environ  me  ntal 
Risgurces,  80  TBLA  200  (Apr.  247*1984)  91  I .d7  197 


EVIDENCE 

Generally 

A priraa  facie  case  is  made  where  sufficient  evi- 
dence is  presented  to  establish  the  essential  facts. 
Prima  facie  evidence  is  that  evidence  that  will 
justify  a finding  in  favor  of  the  one  presenting  the 
evidence.  It  is  not  necessary  to  present  evidence  that 
is  compelling,  and  the  determination  must  be  made  on  a 
case-ty-case  basis.  An  important  factor  in  making  a 
determination  regarding  the  amount  of  evidence  required 
for  a prima  facie  case  is  the  availability  of  the  evi- 
dence and  the  difficulty  which  may  reasonably  be 
encountered  in  obtaining  the  evidence. 

S_8_M_Coa l_Cc_-_S_ Je we  11_S mokeless_Coal_2o_._y_._0f  f ice_of 
in_jng_R  eel  a mation_6_  Enforcement , 7 9 IBLA  350 
(Mar.  22,  1984)  91  I.D.  159 


A 


* 


The  Office  of  Surface  Mining  may  properly  decline 
to  take  enforcement  action  on  a citizen's  complaint 
alleging  improper  restoration  of  the  citizen’s  land 
under  30  CFR  721.13  where  multiple  inspections  fail  to 
confirm  the  allegations  made. 

EGnn§lil_Karsh , 82  TBLA  3 (July  2,  1984) 


DISCRIMINATION 

generally 

Sec.  703  of  the  Surface  Mining  Control  and  Recla- 
mation Act  of  1977,  30  U.S.C.  § 1293  (1982),  prohibits 
any  "person"  from  discriminating  against  any  employee 
by  reason  of  his  involvement  in  any  proceeding  under 
the  Act.  An  aggrieved  employee  may  file  an  applica- 
tion for  review  of  any  such  discrimination  with  the 
Department  of  the  Interior.  For  purposes  of  sec.  703 
employee  protection  proceedings,  the  state  agency 
charged  with  enforcement  of  the  Act  is  not  deemed  a 
person  within  the  meaning  of  the  statute  where  review 
of  alleged  discriminatory  action  is  sought  by  one  of 
its  employees. 

James_Ei_Leber_vi_Pennsy  lyanjla_De£ti_of  _Envj,ronmen  tal 
Resources,’~R0_TPLA_200~  (Apr.  2 4,  1 984)”  ~91  l7c.  197 


EMPLOYEE  PROTECTION 


HEARINGS 

Generally 

The  application  of  the  general  rule  that  in  hear- 
ing proceedings  initiated  by  a petition  for  review  CSM 
has  the  burden  of'  going  forward  to  establish  a prima 
facie  case  and  the  ultimate  burden  of  persuasion  as  to 
the  fact  of  violation  and  as  to  the  amount  of  the 
penalty  must  take  intc  account  the  issues  actually 
raised  in  a petition  for  review.  where  a petitioner 
did  not  specify  any  error  in  OSM's  calculation  of  a 
proposed  civil  penalty,  OSM's  evidentiary  burden  in  the 
review  proceeding  was  limited  to  prevailing  in  its  case 
in  support  cf  the  merits  of  the  alleged  violations. 

Bel  l_Coa  l_Cp_._y_._0f  f ice_of  _Surf  a ce_  Mining_Recl  amaticn 
E_Enf  orceaent_JOn_Reccnsidera  tion]_,  81  IBLA  385 
(June  28,  1984) 


Procedure 

Where  an  application  for  review  alleges  only  that 
a notice  of  violation  or  cessation  order  is  "improper" 
and  the  applicant  does  not  amend  or  move  to  amend  the 
application  to  specifically  contest  the  fact  cf  viola- 
tion and  does  not  object  to  exclusion  of  that  issue  at 
the  hearing,  the  hearing  may  properly  be  limited  to  the 
issue  of  the  jurisdiction  of  the  Office  of  Surface  Min- 
ing Reclamation  and  Enforcement. 


£saeralli 

Sac.  703  of  the  Surface  Mining  Control  an<i  Recla- 
mation Act  of  1077,  30  U.S.C.  5 1293  (1982),  prohibits 
any  "person"  from  discriminating  against  any  employee 
by  reason  of  his  involvement  in  any  proceeding  under 
the  Act.  An  aggrieved  employee  may  file  an  applica- 
tion for  review  of  any  such  discrimination  with  the 
Department  of  the  Interior.  For  purposes  of  sec.  703 
employee  protection  proceedings,  the  state  agency 
charged  with  enforcement  of  the  Act  is  not  deemed  a 
person  within  the  meaning  of  the  statute  where  review 


lit3a_Coal_Co££1_vi_Qffice_of_5!irface_Hinina_Reclama; 
tipn_and_£n for cement , 78  IBLA  205  (Jan.  5,  1984) 


INITIAL  REGULATORY  PROGRAM 
Generally 

The  owner  of  a surface  coal  mining  operation  who 
operates  a coal  refuse  disposal  area  without  a permit 
required  by  State  regulation  may  properly  be  cited 
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S0aFiCB_HIIIIlG_CQNTRait_illD_R££LiflATIQ]i_A£I_QE_i927 
— Continued 

INITIAL  REGULATORY  PROGRAM — Continued 
Sea* rally — Continued 

by  OSH  For  violation  of  30  CFR  710.11(a)(2),  which 
requires  conpliance  with  State  permit  requirements. 

5§2fiblic_Steel_Cor2i_6_BCHR_Hinin3_Cor£i_v>._0f  f ice_of 
§U£|ace_flinina_Reclaiation_C_Enf or cement , 79  IBLA~315 
(Mar.  21,  1984) 


As  a general  performance  obligation  under  the  ini- 
tial Federal  regulatory  program,  a person  who  conducts 
surface  coal  mining  and  reclamation  operations  on  and 
after  May  3,  1978,  must  obtain  a state  permit  for  the 
operations  if  required  to  do  so  under  state  law.  When 
state  law  defines  surface  coal  mining  to  include  explo- 
ration activity,  the  Federal  performance  obligation 
extends  to  such  activity. 

The  general  performance  obligation  under  the  ini- 
tial Federal  regulatory  program  that  a person  who 
conducts  surface  coal  mining  and  reclamation  operations 
on  and  after  May  3,  1978,  must  obtain  a state  periit 
for  the  operations  if  required  to  do  so  under  state  law 
is  applicable  to  persons  who  allow  mining  operations  on 
lands  under  their  legal  control  even  when  the  persons 
are  not  actually  engaged  in  the  mining  operations. 

The  obligation  under  the  Federal  initial  regula- 
tory program  of  a person  who  conducts  surface  coal 
lining  and  reclamation  operations  to  obtain  a state 
permit  for  the  operations  if  required  to  dc  so  under 
state  law  is  applicable  only  in  the  context  of  mining 
operations  conducted  on  and  after  May  3,  1978;  there- 
fore, action  by  OSM  to  enforce  the  obligation  was  not 
properly  upheld  in  the  absence  of  evidence  that  the 
subject  mining  activity  occurred  after  that  date. 

OSM  satisfied  the  burden  of  persuasion  in  support 
of  an  alleged  violation  of  the  permit  requirement  in 
30  CFR  710.11(a) (2)  when,  in  an  evidentiary  hearing, 

OSM  demonstrated  that  the  subject  mining  activity 
was  conducted  after  May  3,  1978,  and  that  OSM  had  been 
unable  to  discover  evidence  of  a state  permit  covering 
the  activity,  and  the  person  charged  with  the  viola- 
tion did  not  offer  any  documentary  evidence  in  support 
of  the  assertion  that  the  subject  mining  activity  was 
covered  by  an  existing  state  permit. 

OSM  lacked  regulatory  authority  to  enforce  the 
special  performance  standards  in  30  CFR  716.5(b) 
(applicable  to  anthracite  surface  coal  mining  and 
reclamation  operations  in  the  Commonwealth  of 
Pennsylvania)  with  respect  to  surface  coal  mining  and 
reclamation  operations  conducted  only  before  May  3, 
1978. 

Whare  OSM  demonstrated  in  an  evidentiary  hearing 
that  particular  surface  coal  mining  and  reclamation 
operations  were  not  covered  by  a state  approved  mining 
plan  at  the  time  of  OSM's  inspection  of  the  operations, 
OSM  was  precluded,  as  a matter  of  law,  from  establish- 
ing its  allegation  that  the  person  conducting  the 
mining  operations  had  failed  to  accomplish  backfilling 
in  accordance  with  an  approved  mining  plan. 

£Sll_CQal_Cox_vi_of Jice_2i_Surface_Binina_RGclaaation 
i_Inf2E£SaSflt_I2n_Se2gasideratioijl.,  81  IBLS  385 
(June  28,  18811) 


S2S£4CE_flIflISS_c 

— Continued 


1977 


NOTICES  OF  VIOLATION 


Generally 

Where  the  Office  of  Surface  Mining  Reclamation  and 
Enforcement  issued  a notice  of  violation  charging  a 
violation  of  regulations  in  30  CFR  Part  211  (1980)  at 

a surface  coal  mining  operation  on  Indian  land,  the 
notice  was  properly  vacated  since  the  scope  provision 
of  those  regulations,  30  CFR  211.1(a),  specifically 
excluded  from  the  coverage  of  30  CFR  Part  211  opera- 
tions on  Indian  land. 


Peabody  Coal  Co.  v.  Office  of  Surface  Mining  Reclama- 
tion S_ Enforcement.  79  IELA  14  (Feb.  3,  1984) 


The  owner  of  a surface  coal  mining  operation  who 
operates  a ccal  refuse  disposal  area  without  a permit 
required  by  State  regulation  may  properly  be  cited 
by  OSH  for  violation  of  30  CFR  710.11(a)(2),  which 
requires  compliance  with  State  permit  requirements. 

RgEilbljg_Steel_  Corp,_S  BCNR  Mining  Corp.  v.  Office  of 
Surface  Mining  Reclamation  & gnforcemgnt.  79  IBL A 315 
(Mar.  21,  1984) 


Permittees 

Under  the  initial  regulatory  program  one  who 
conducts  a surface  coal  mining  operation  regulated  by  a 
state  under  state  law  is  a permittee  whether  or  net 
required  to  held  a permit  under  state  law.  The  per- 
mittee is  responsible  for  compliance  with  the  per- 
formance standards  applicable  tc  the  operation.  If 
there  is  question  as  to  who  is  responsible  fer 
ccmpliance  with  those  standards,  it  is  proper  for  the 
inspector  issuing  the  notice  of  violation  tc  cite  all 
of  the  parties  who  may  be  responsible.  If  a cited 
party  can  submit  sufficient  proof  that  it  is  not 
responsible  for  compliance,  the  violation  will  not  be 
considered  a violation  by  that  party. 

Under  the  initial  regulatory  program,  if  there  is 
no  valid  permit  in  existence  with  respect  to  a coal 
mining  operation  and  the  coal  is  being  wined  pursuant 
to  an  oral  lease,  both  the  party  extracting  the  ccal 
and  the  lessor  can  be  considered  tc  be  permittees,  as 
both  have  the  ability  to  exercise  control  over  the 
operations. 

S_S_.H  Coal  Go.  S Jewell  Smokeless  Coal  Co.  v.  Office  of 
Surface  Mining  Reclamation  S Enforcement.  79  TELA  350 
(Mar.  22,  1984)  91  I.D.  159 


PERMIT  APPLICATION 
Generally 

OSM  properly  refused  to  conduct  a Federal  inspec- 
tion or  undertake  enforcement  action  where  a mine  owner 
continued  to  conduct  only  reclamation  operations  under 
an  interim  permit  after  8 months  following  approval  cf 
a state's  permanent  program.  SMCRA  and  the  applicable 
regulations  dc  net  require  an  operator  who  has  ceased 
all  mining  operations  prior  to  the  approval  cf  a state's 
permanent  pregram  to  obtain  a permanent  program  permit. 

Where,  under  circumstances  of  this  case,  it  is 
determined  that  reclamation  operations  proceeding  under 
an  interim  permit  do  not  require  a permanent  program 
permit,  such  operations  need  not  comply  with  the  public 
participation  and  substantive  reclamation  requirements 
of  the  permanent  program. 

Citiyens_f or_t he_Preserva tion_of _Knox_County , 81  IBL A 
209  (June  5,“l984)" 
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SDSF4CE_HIHING_C0»rRgL_AHD_RECL4MiTI0!L_ACT_0F_1977 
— Continued 

PERMIT  APPLICATION — Continued 
Generally- -Continued 

OSH  proparly  takes  enforcement  action  against  the 
owner  of  a surface  coal  mining  operation  who  fails  to 
submit  a timely  and  complete  application  for  a perma- 
nent program  permit  and  who  continues  to  operate  under 
an  interim  permit  after  8 months  following  approval  of 
a state's  permanent  program. 

Virginia  Citizens  foj:  t te£_R eclama t ionx_Virgi ni.a_D.. 

HiIl7~82_?BLA  37  (July  10,  1984)  91  I.D.  247 


STATE  PROGRAM 
Generally 

Where  a Departmental  regulation  governing  surface 
mining  provides  that  no  change  to  state  laws  or  regula 
tions  shall  be  effective  for  purposes  of  a state  pro- 
gram until  approved  by  the  Department  as  an  amendment, 
new  state  laws  governing  surface  coal  mining  reclama- 
tion requirements  may  not  be  implemented  until  such 
approval  is  given. 

Shamrock_Coal_CgAX_Incx_v._Of f ice_of_Surf ace_Minigg 
SS^la mat ign_S_En f orcement , 81  IBLA  374  (June  28,  1984) 


TEMPORARY  RELIEF 
Evidence 

A party  seeking  temporary  relief  from  enforcement 
action  by  the  Office  of  Surface  Mining  Reclamation  and 
Enforcement  must  show  a substantial  likelihood  that  the 
findings  and  decision  of  the  Administrative  Law  Judge 
in  the  matter  to  which  the  application  relates  will  be 
favorable  to  the  applicant. 

Sh  am  rock_Coal_Cos.x_T  nCj._y5._0ffice_gf_Sgrface_Mini.nl 
H^2l<Ifi'iLi2H_£_Enf orcemegt  , 81  IBLA  374  (June  28,  1984) 


TIPPLES  AND  PROCESSING  PLANTS 
At_or  Near_a_Minesite 

"Surface  coal  mining  operations."  Decisions  of 
the  Interior  Board  of  Surface  Mining  and  Reclamation 
Appeals  established  a two-part  test  for  determining 
whether  an  offsite  facility  was  conducting  surface  coal 
mining  operations,  as  defined  in  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977  and  its  implement- 
ing regulations,  by  requiring  that  the  facility  be 
operated  in  connection  with  a surface  coal  mine  and 
that,  it  be  located  at  or  near  the  mine  site.  However, 
court  decisions  and  revised  Departmental  regulations 
have  made  it  clear  that  in  order  to  be  conducting  sur- 
face coal  mining  operations,  an  offsite  facility  which 
is  involved  in  certain  listed  activities  need  only  be 
operated  in  connection  with  a surface  coal  mine,  while 
a facility  involved  only  in  the  loading  of  coal  for 
interstate  commerce  must  be  operated  in  connection  with 
a surface  coal  mine,  and  that  facility  must  be  located 
at  or  near  the  minesite. 

"At  or  near  a minesite."  A coal  loading  facility 
is  "at  or  near  a minesite"  within  the  meaning  of  sur- 
face coal  mining  operations  in  30  CFR  700.5  where  it 
operates  on  the  same  permit  area  as  the  minesite  or  it 
is  physically  integrated  with  the  minesite  to  the 
extent  that  any  potential  or  actual  environment  damage 


SURFACE  WISING  CONTROL  AND  RECLAMATION  ACT  OF  1977 
— Continued 

TIPPLES  AND  PROCESSING  PLANTS — Continued 

&t_or  Near_a_Hinesite — Continued 

associated  with  the  raining  operation  cannot  be  effec- 
tively addressed  by  OSN  without  regard  to  the  loading 
operation. 

Ann  Lorentz  Coal.  Co.._Ing,-_vJ— 0£f  jce_of_Saxlace_W.ijung 
FSSlaaati2il_£_E!l£2ISSaSJlt,  79  IBLA  34  (Feb.  9,  1984) 

91  I.D.  108 


In_Connection  With 

"Surface  coal  mining  operations."  Decisions  of 
the  Interior  Board  of  Surface  Mining  and  Reclamation 
Appeals  established  a two-part  test  for  determining 
whether  an  offsite  facility  was  conducting  surface  coal 
mining  operations,  as  defined  in  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977  and  its  implement- 
ing regulations,  by  requiring  that  the  facility  be 
operated  in  connection  with  a surface  coal  mine  and 
that  it  be  located  at  or  near  the  minesite.  However, 
court  decisions  and  revised  Departmental  regulations 
have  made  it  clear  that  in  order  to  be  conducting  sur- 
face coal  miring  operations,  an  offsite  facility  which 
is  involved  in  certain  listed  activities  need  ODly  be 
operated  in  connection  with  a surface  coal  mine,  while 
a facility  involved  only  in  the  loading  of  coal  for 
interstate  commerce  must  be  operated  in  connection  with 
a surface  coal  mine,  and  that  facility  must  be  located 
at  or  near  the  minesite. 

Ann_Lorentz_Coal_Co.x_lQC._v2._Of f ice_of_Surface_Mining 

Reclamation  S_Enf o^cement,  79  IBLA  34  (Feb.  9,  1984) 

91  I.D.  108 


VARIANCES  AND  EXEMPTIONS 
Z~hc re 

One  claiming  an  exemption  from  regulation  under 
the  Act  bears  the  burden  of  affirmatively  demonstrating 
entitlement  to  that  exemption. 

lii3n_Coal_Cci£i_v^_0f f ice_of _Sarf ace_Mining_Reclama2 
tion_and_ Enter cement , 78  IBLA  205  (Jan.  5,  1984) 


One  claiming  an  exemption  from  regulation  under 
the  Surface  Mining  Control  and  Reclamation  Act  of  1977 
tears  the  burden  of  affirmatively  demonstrating  enti- 
tlement to  the  exemption. 

A coal  mine  which  disturbs  less  than  2 acres  of 
surface  land  is  exempt  from  the  application  of  the 
Surface  Mining  Control  and  Reclamation  Act  of  1977. 
However,  an  operation  which  is  less  then  2 acres  in 
size  can  be  under  the  purview  of  the  Act  if  it  is  one 
of  a number  of  operations  which  are  collectively  dis- 
turbing in  excess  of  2 acres  and  which  can  logically  be 
considered  to  be  one  mine.  The  party  claiming  that  an 
operation  is,  in  fact,  one  of  a number  cf  sites  which 
make  up  a single  mine  disturbing  in  excess  of  2 acres 
carries  the  burden  of  establishing  that  fact. 

S S ft  Coal  Cof  S Jewell  Smokeless  Coal  Co.  v.  Office  of 
Surface  Mining  Beclamat ign_5 .Enforcement , 79  IBLA  350 
(Mar.  22,  1984)  ~ 91  I.D.  159 
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S0RFA3S_«INING_rONTR3L_AND_RECLA MATI0N_ft:T_0F_1927 
--Cont inued 

B3RDS  AND  PHRASES 

M Surf  ace _ coal _m^n in g_op era t ions- " Decisions  of 
the  Interior  Board  of  Surface  Fining  and  Reclamation 
Appeals  established  a two-part  test  for  determining 
whether  an  offsite  facility  was  conducting  surface  coal 
mining  operations,  as  defined  in  the  Surface  Fining 
Control  and  Reclamation  Act  of  1977  and  its  implement- 
ing regulations,  by  requiring  that  the  facility  be 
operated  in  connection  with  a surface  coal  mine  and 
that  it  be  located  at  or  near  the  minesite.  However, 
court  decisions  and  revised  Departmental  regulations 
have  made  it  clear  that  in  order  to  be  conducting  sur- 
face coal  mining  operations,  an  offsite  facility  which 
is  involved  in  certain  listed  activities  need  only  be 
operated  in  connection  with  a surface  coal  mine,  while 
a facility  involved  only  in  the  loading  of  coal  for 
interstate  commerce  must  be  operated  in  connection  with 
a sarface  coal  mine,  and  that  facility  must  be  located 
at  or  near  the  minesite. 

" At_or_near_a_minesite. " A coal  loading  facility 
is  "at  or  near  a minesite"  within  the  meaning  of  sur- 
face coal  mining  operations  in  30  CFR  700.5  where  it 
operates  on  the  same  permit  area  as  the  minesite  or  it 
is  physically  integrated  with  the  minesite  to  the 
extent  that  any  potential  or  actual  environment  damage 
associated  with  the  mining  operation  cannot  be  effec- 
tively addressed  by  OSM  without  regard  to  the  loading 
operation. 

inn_Loreritz_Coal_Coix_Incx_vi_0£fice_of_Surf^ce_Mining 
E22iamation_5_Enf orcement , 79  IBLA  34  (Feb.  9,  1984) 

91  I.D.  108 


S0RPLUS_PR2PERrY 

Where  oil  and  gas  deposits  in  lands  acquired  by 
the  United  States  and  devoted  to  use  for  military 
purposes  become  "surplus  property"  under  the  Federal 
Property  and  Administrative  Services  Act,  such  depos- 
its may  be  leased  only  under  the  provisions  of  that 
Act,  and  are  not  subject  to  leasing  under  the  Mineral 
Leasing  Act  for  Acquired  Lands. 

Jeiald.Ai, Waters,  78  IBLA  387  (Jan.  31,  1984) 


SURVEYS_DF_PUBLIC_L A NDS 
GENERALLY 

The  dependent  resurvey  is  designed  to  restore  the 
original  conditions  of  the  official  survey  according  to 
the  record.  It  is  based,  first,  upon  identified  cor- 
ners and  other  acceptable  points  of  control,  and  second, 
upon  the  restoration  of  lost  corners  by  propcrticna te 
measurement  in  harmony  with  the  record  of  the  original 
survey.  Corners  established  by  the  original  survey 
should  be  located,  if  possible,  by  considering  all  the 
relevant  evidence  and  not  simply  one  or  two  factors. 

The  rules  for  the  restoration  of  lost  corners  should 
not  be  applied  until  all  available  original  and  collat- 
eral evidence  has  been  developed. 

7ean_Eli,  78  IBLA  374  (Jan.  30,  1984) 


A survey  of  public  lands  creates  and  does  net  merely 
identify  the  boundaries  of  sections  of  land.  A patentee 
of  public  land  takes  according  to  the  actual  survey  on 
the  ground,  even  though  the  official  survey  plat  may  not 
show  the  tract  as  it  is  located  cn  the  ground,  or  the 
patent  description  may  be  in  error  as  to  the  course  or 
distance  or  the  quantity  of  land  stated  to  be  conveyed. 


SURVEYS_QF_PUBLIC_LANDS — Continued 
GENERALLY — Continued 

Where  the  State  of  Oregon  has  selected  indemnity 
lands  pursuant  to  the  Act  of  Feb.  28r  1891,  ch.  384, 

26  Stat.  796,  for  school  sections  within  an  unsurveyed 
township  in  the  Siskiyou  National  Forest  and  thereafter 
a reprotraction  or  survey  is  run  revealing  new  frac- 
tional townships  within  the  area  originally  protracted, 
the  State  is  entitled  to  indemnity  lands  for  these  new 
townships  in  accordance  with  the  compact  it  entered 
with  the  United  States  by  Act  of  Feb.  14,  1659. 

A state  selecting  indemnity  lands  pursuant  tc  the 
Act  of  Feb.  28,  1891,  ch.  384,  26  Stat.  796,  for  unsur- 
veyed school  sections  within  a national  forest  shall  be 
entitled  to  select  indemnity  lands  tc  the  extent  of  two 
sections  for  each  of  said  townships  in  lieu  of  secs.  16 
and  36  therein.  Where  a protraction  on  which  the  state 
relies  to  make  its  indemnity  selections  reveals  that  a 
fractional  township  is  present,  the  state's  entitlement 
to  indemnity  lands  is  calculated  according  to  the  pro 
rata  rule  set  forth  at  43  U.S.C.  $ 852  (1  976)  . 

Where  a survey  on  which  the  state  relies  to  make 
its  indemnity  selections  pursuant  tc  the  Act  of 
Feb.  28,  1891,  reveals  a fractional  township  with  a 
school  section  in  place,  the  state's  entitlement  should 
be  in  an  amount  equal  to  the  acreage  shewn  by  the  sur- 
veyed school  section  or  in  an  amount  determined  by  the 
pro  rata  rule  at  the  election  of  the  state. 

Until  a survey  of  public  lands  has  been  run  and 
approved,  the  designated  sections  of  a township  are 
undefined  and  the  lands  are  unidentified. 

St  at  e__of  _Oreggn_et_alit_II,  80  IBLA  354  (May  10,  1984) 

91  I.D.  212 


Generally,  the  meander  line  of  a river  is  not  to 
be  treated  as  a boundary  and  when  the  United  States 
conveys  a tract  of  land  by  patent  referring  to  an 
official  plat  which  shows  the  tract  to  be  riparian  tc 
a river,  the  patent  conveys  all  the  rights  to  th°  water 
line  of  that  river,  if  navigable,  or  to  the  center  cf 
the  stream  if  nenna vigable,  except  where  there  is 
fraud,  gross  error  shown  in  the  survey,  or  an  intention 
to  limit  a grant  or  conveyance  to  the  actual  meander 
lines  as  disclosed  in  the  facts  or  circumstances. 

Dona ld_WA_ Hoar,  81  IBLA  74  (May  23,  1984) 


AUTHORITY  TO  NAFE 

The  Secretary  of  the  Interior  is  authorized,  and 
is  under  a duty,  to  consider  and  determine  what  lands 
are  public  lands,  what  public  lands  have  been  or  should 
be  surveyed,  and  what  public  lands  have  been  or  remain 
to  te  disposed  of  by  the  United  States.  He  also  has 
the  authority  to  extend  or  correct  the  surveys  cf 
public  lands  as  may  be  necessary. 

78  IBLA  374  (Jan.  30,  1984) 


DEPENDENT  FESURVEYS 

The  dependent  resurvey  is  designed  to  restore  the 
original  conditions  of  the  official  survey  according  to 
the  record.  It  is  based,  first,  upon  identified  cor- 
ners and  other  acceptable  points  of  control,  and  second, 
upon  the  restoration  of  lost  corners  by  proportionate 
measurement  in  harmony  with  the  record  of  the  original 
survey.  Corners  established  by  the  original  survey 
should  be  located,  if  possible,  by  considering  all  the 
relevant  evidence  and  not  simply  one  or  two  factors. 

The  rules  for  the  restoration  of  lest  corners  should 


El»er_L._Lgwe,  80  IBLA  101  (Apr.  3,  1984) 
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SanVEYS_OF_PUBLIC_L^NDS--Cont inued 

DEPENDENT  RESURVEYS — Continued 

not  be  applied  until  all  available  original  and  collat- 
eral evidence  has  been  developed. 

In  an  appeal  from  a timely  protest  to  the  accep- 
tance oi  a dependent  resurvey,  the  protestant  has  the 
burden  of  establishing  by  clear  and  convincing  evidence 
that  the  resurvey  is  not  an  accurate  retracement  and 
reestablishment  of  the  lines  of  the  original  survey. 
Failure  to  meet  that  burden  will  result  in  the  affirma- 
tion of  the  decision  dismissing  the  protest. 

l2iQ_£U,  7 8 IBLA  374  (Jan.  30,  1404) 


An  appellant  challenging  a Government  resurvey  has 
the  burden  of  establishing  by  clear  and  convincing  evi- 
dence that  the  resurvey  is  not  an  accurate  retracement 
and  reestablishment  of  the  lines  of  the  original  survey 

B <2ber t _N^_Cald well  , 79  IBLA  141  (Feb.  22  , 1984) 


IAR_SANDS 

BLM  has  no  authority  under  the  Mineral  Leasing  Act 
as  amended  b^  the  Combined  Hydrocarbon  Leasing  Act  cf 
1981,  30  U.S.C.  § 226(b)  (1982),  to  issue  a noncompeti- 

tive oil  and  gas  lease  for  land  within  a designated  tar 
sand  area.  A ncnccmpetit ive  lease  improvident ly  issued 
after  the  enactment  of  the  amendment  in  violation  of 
its  requirements  is  properly  canceled  upon  discovery  of 
the  error. 

D or ot h^_La n^lei , 81  IBLA  349  (June  25,  1984) 


taylor_grazing_act 

GENERALLY 

A decision  by  BLM  reducing  authorized  livestock 
grazing  use  pursuant  to  43  CFR  4110.3-2(b)  in  order 
to  facilitate  achieving  multiple-use  management  objec- 
tives, viz.,  allocating  available  forage  to  a competing 
antelope  herd  in  the  interest  of  promoting  hunting  and 
future  transplanting,  will  net  be  disturbed  absent  sub- 
stantial evidence  showing  that  the  decision  is  improper 

Char les_Blackbu rn_et_ali,  80  IBLA  42  (Mar.  28,  1984) 


lI”REF_SALES_AND_piSPQGA LS 

A PLM  decision  to  proceed  with  a proposed  timber 
sale,  when  reached  after  consideration  of  all  relevant 
factors  and  supported  by  the  record,  will  net  be  dis- 
turbed in  the  absence  of  a showing  that  the  decision  is 
clearly  in  error. 

An  appellant  who  levels  specific  criticisms  of  a 
BLM  decision  to  proceed  with  a timber  sale  in  an 
attempt  to  overturn  the  sale  as  being  poorly  planned 
and  ill-conceived  cannot  prevail  where  the  record  shows 
that  BLM  complied  with  applicable  law  and  procedures  in 
offering  the  tract  for  sale  and  where  many  of  the  con- 
cerns and  criticisms  amount  to  mere  expressions  of 
disagreement  with  3LM's  conclusions.  An  appellant's 
judgment  cannot  be  substituted  for  that  of  BLM  on  the 
basis  of  arguable  differences  of  opinion. 

Robert _C. _S alls bur*,  79  IBLA  370  (Mar.  26,  1984) 


II51BER_S  A LES _A N D_DI S POS  ALS  — Con  t i nu ed 

A decision  by  BLM  denying  a protest  to  a proposed 
timber  sale  will  be  affirmed  where  the  appellant  does 
net  present  sufficient  evidence  that  the  sale  area  was 
misclassif ied  as  high-intensity  land. 

Where  BLM  removes  concentrated  unplantable  zones 
from  the  area  cf  a proposed  timber  sale,  that  area  is 
not  miscl assif ied  as  high-intensity  land  even  though 
small  unplantable  zones  are  interspersed  throughout  it 

lQ_r e_Cha£man-Keeler_Timber_Sale , 80  IBLA  237 
(Apr.  30,  1984)" 


A decision  by  BLM  denying  a protest  to  a proposed 
timber  sale  will  be  affirmed  where  the  appellant  does 
not  present  sufficient  evidence  that  the  sale  area  was 
misclassif ied  as  high-intensity  land. 

PLM  may  deviate  frem  provisions  contained  in  an 
environmental  impact  statement  with  respect  to  regen- 
eration cutting  in  a planned  timber  sale  where  the 
deviation  is  not  so  significant  as  to  require  prepara- 
tion of  a supplemental  environmental  impact  statement. 

BLM  may  properly  proceed  with  a proposed  timber 
sale  where  the  environmental  assessment  of  the  sale 
considered  all  relevant  factors,  including  the  impact 
of  road  construction  cn  soil  erosion,  wildlife  and  rec- 
reational resources. 

In_r e_ Pal d_ Fein t_Timber_ Sale , 80  IBLA  304  (May  4,  1984) 


In  reviewing  a denial  by  the  BLM  of  a protest  cf 
a timber  sale  cn  lands  managed  pursuant  to  the  Act  of 
Aug.  28,  1937  (0  f.  C Act),  43  U.S.C.  $ 1181a  (1982), 
cn  the  issue  of  violation  of  the  principle  of  "sus- 
tained yield,"  the  Board  will  defer  to  BLM's  judgment 
in  the  absence  cf.  a clear  showing  cf  failure  to  con- 
sider critical  factors  or  that  the  timber  sale  is  not 
supported  by  the  administrative  record. 

In  determining  regeneration  for  purposes  of  high- 
intensity  timber  management  land,  the  term  "stocked" 
referring  to  the  number  of  suitable  trees  per  acre  is 
properly  distinguished  frem  "established"  referring  tc 
a stand  of  suitable  growing  trees  which  have  survived 
at  least  one  growing  season. 

In_re_Thcmpscn_Creek_Timber_Sale , 81  IBLA  242  (June  7, 
19847 


A BLM  decision  to  proceed  with  a proposed  timber 
sale,  when  reached  after  consideration  of  all  relevant 
factors  and  supported  by  the  record,  will  not  be  dis- 
turbed absent  a showing  that  the  decision  is  clearly 
erroneous . 

A party  challenging  a decision  to  harvest  timber 
cn  the  grounds  that  clearcutting  is  an  inappropriate 
method  to  be  employed  and  that  pertinent  environmental 
considerations  were  disregarded  bears  the  burden  cf 
establishing  beth  the  factual  predicates  and  the  ulti- 
mate conclusions. 

Gurti,n_Mitchel  l_f_STANr,  82  IEL  A 275  (Aug.  31,  1984) 


title 

GENERALLY 

While  it  is  a general  rule  that  adverse  possession 
does  not  run  against  a state,  this  rule  does  not  apply 
as  against  the  United  States.  Where  the  United  States 
has  maintained  open  and  notorious  possession  of  certain 
parcels  of  land  for  over  80  years,  the  United  States 
has  acquired  title  to  those  parcels  through  adverse 
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IIIL.E---onti.nae  3 

GENERALLY-- Con tinned 

possession  even  though  the  record  title  holder  was  a 
state. 

St ate_of  Or.eg.on  et  al.x_I,  78  I BLA  255  (Jan.  10,  1984) 

91  I.D.  14 


trespass 

GENERALLY 

R.S.  2477  does  not  provide  for  the  construction  of 
the  grant  according  to  the  law  of  the  state  in  which 
the  land  subject  to  the  grant  is  situated;  rather,  its 
construction  is  a question  of  Federal  law.  Ey  the  time 
of  the  R.S.  2477  Idaho  grant.  Congress  had  already 
determined  that  telephone  cables  were  not  within  the 
scope  of  an  R.S.  2477  highway  right-of-way.  Thus,  a 
telephone  cable  buried  along  an  R.S.  2477  highway  with 
a right-of-way  from  the  State  of  Idaho  but  without  the 
requisite  BLM  right-of-way  is  in  trespass. 

n ou nt^ i n_Be 11 , 83  IBLA  67  (Sept.  26,  1984) 


HNIIQRM_REL0CATI0N_ASSIS3:^NCE_ANC_REAL_PRQPERTY 

AC2UISITION_POlIcIES_AC1_QF_1970 
ADMINISTRATIVE  REVIEW  AND  APPEALS 

Payments  for  acquired  property  and  relocation 
assistance  benefits  are  separate  and  distinct  entitle- 
ments, and  assertions  by  claimants  as  to  promises  or 
misrepresentations  concerning  allowable  benefits  made 
by  Bureau  of  Reclamation  personnel  in  negotiations  and 
acquisition  of  the  real  property  by  the  United  States, 
are  not  a basis  for  entitlement  to  benefits  or  admin- 
istrative relief  by  this  Department. 

^ nif  or  t i gn_A  ssi  at  anc|?_A  ppea  1 _of  _Bgyi  _F 

Ray.mgnd_Ti_Hen.ry._iMessrS2.l_,  5 OHA  325  (May  18,  1984) 


UNIFORM  REAL  PROPERTY  ACQUISITION  POLICY 

£x£enses_Inci dental  to_Transfer  of _T it le_t o 
the  Uni ted_S tates 

Expenses  incidental  to  transfer  of  title  to  the 
United  States,  reimbursable  under  sec.  303  of  the  Act 
and  implementing  regulations,  do  not  include  additional 
real  estate  taxes  incurred  by  the  grantor  of  the 
acquired  property  because  of  the  disqualification  of 
that  land  from  a special  use  assessment. 

HgjrLgggi-RgTocation  Assistance  Appeal  of  Juanita  H . 
QlIourke7  5~0HA  300  (Apr.  16,  1984) 


Expenses  incidental  to  transfer  of  title  to  the 
United  States,  reimbursable  under  42  U.S.C.  $ 4653 
(1982),  and  implementing  regulations,  do  not  include 
increased  interest  costs  on  loans  affecting  mortgaged 
property  not  conveyed  to  the  United  States,  costs  for 
travel  and  various  title  company  charges  involved  in 
preparing  and  obtaining  documents. 

Unifgrm_Relocation_Assistance_A£Eeal_of_Hugo_WJ, 
§iLiIiI)S2PL , 5 OHA  342  (July  31, 


unIEQRH_relqcation_assi2.tanc£_ano_REal_prqeerty 

ACQU IS  I T 1 0N_ P0 LICXIS_AC£_0f _I9 7 0 — Con  tinned 
UNIFORM  RELOCATION  ASSISTANCE 
Generally 

Only  displaced  persons  under  the  Act  are  entitled 
to  moving  expenses  and  tenants  by  sufferance  are  not 
displaced  persons. 

naif2E®_R2l2£ation_Assistaflce_AE2eal_of _Doa_£raserA 

*S§aa§f h_Thela1._Jaaes_Brgwn4._&_Patri£k_Baxter,  5 OHA 

245  (Jan.  27,  1984) 


A claim  for  reimbursement  of  expenses  incurred  for 
extension  of  an  electric  powerline  across  the  portion 
of  a tract  of  real  property  not  acquired  by  the  United 
States,  to  a site  on  that  property  to  which  the  claim- 
ants relocated  a hunting  cabin  formerly  on  the 
Government-acquired  portion  of  the  property,  is  rrop- 
erly  disallowed  on  the  basis  that  the  Act  and  the 
implementing  regulations  do  not  provide  for  such 
payment. 

To  the  extent  any  information  given  by  Bureau 
personnel  may  have  suggested  to  claimants  that  relo- 
cation assistance  benefits  would  be  allowable  for 
expenses  incurred  in  extending  an  electric  powerline 
across  the  portion  of  real  property  not  acquired  by 
the  United  States,  to  a site  on  that  property  to 
which  the  claimants  relocated  a hunting  cabin  for- 
merly on  the  Government-acquired  portion  of  the 
property,  such  advice  was  erroneous  and  cannot  serve 
as  a basis  for  creating  any  rights  in  the  claimants 
which  are  not  authorized  by  law. 

Unjf otj!_Rglgca tjon  Assistance  Appeal  of  Boyd_F._S 
Raymgnd_Tj._Henry (Messrs.-!,  5 OHA  325  (May  18,  1984) 


Moving_and_Related_ Expenses 
Generally 

Where  the  Government  does  not  show  that  a person's 
business  was  unlawful  at  the  time  it  was  conducted,  the 
person  may  claim  relocation  benefits  for  personal  prop- 
erty generated  by  that  business. 

Rock  severed  from  the  ground  it  is  a part  of 
becomes  personal  property  for  which  a claim  may  be 
allowed. 

Uniform_Relgcation_Ass!stance_A2£eal_of 

Mr -_6_Mrsi_Fgrrest_L._Harmgn , 5 OHA  232  (Jan.  12,  1984) 


Only  displaced  persons  under  the  Act  are  entitled 
to  benefits.  Only  one  whose  property  has  been  acquired 
or  received  a written  order  to  vacate  is  a displaced 
person. 

£2if grm_Relgcat ign_ Assist ance_AE£eal_gf _Katherine_ A . 
Fiske_et_al. , 5 OHA  263  TFeb.  8,  1984) 


A tenant  who  moves  before  being  ordered  to  do  so 
is  not  a displaced  person  under  the  Act  aDd  only  dis- 
placed persons  are  entitled  to  relocation  benefits. 

U nif gr m_ Re lccatign_ Assist a nce_A££eal_gf_T heed cre_L._5 

Legna_Ii_ Jans,  5 OHA  293  (Mar-  21,  1984) 


1984) 
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UNIFORM_RELOCATION_ASSISTANCE_iND_REAL_PROPEHTY 

KlQUIslTi0N_P0LICIES_ACT_OF_1.970--Zontinued 

UNIFORM  RELOCATION  ASSISTANCE — Continued 

Moving_and_Rel at ed_ Expenses --Continued 

Generally — Continued 

Where  an  advertising  sign  was  moved  from  the 
acquired  land  by  the  claimant  in  a self-move,  the 
claimant  is  entitled  to  payment  for  the  actual 
reasonable  moving  costs  but  not  more  than  the 
estimated  costs  of  moving  the  sign  by  a commercial 
mover. 

M nif orm_Relqcatign_Assist^nce_A££eal_of_Clif f_P^rkx 
Inct,  5 OHA  296  (Apr.  10,  1984) 


M2liH2_Ex£ense allowance 
Generally 

Where  the  record  shows  the  residence  on  the 
acquired  lands  was  a part-time  residence  and  not  the 
permanent  or  customary  and  usual  abode  of  the  claim- 
ants, the  claimants  are  not  qualified  to  receive  a 
moving  expense  allowance  and  a dislocation  allowance 
under  sec.  202(b)  of  the  Act  in  lieu  of  actual  rea- 
sonable moving  and  related  expenses  authorized  by 
sec.  202(a)  of  the  Act. 

Hsif.2L!!!_52l22Itiori,_A  ssist  ance_A  ppea  ls_of  _Marvin_E. 
H2E2er_$_Rut h_Hepner • 5 OHA  270  (Feb.  29,  1894) 


Payme n ts_i n_Lieu_of _Moying_a nd _Re la t ed_Expenses 

EllQi-Haymen  t.Xs)_ 

Taking_of _Business_0£erat ion 

A claim  for  a fixed  payment  under  sec.  202(c)  of 
the  Act  for  displacement  from  a business,  in  lieu  of 
actual  reasonable  moving  and  related  expenses  under 
sec.  202(a)  of  the  Act,  is  properly  disallowed  where 
the  claimants  fail  to  establish  that  the  business  can- 
not be  relocated  without  a substantial  loss  of  its 
existing  patronage. 

Onif  or  m_Re  location  _^.ssjist  a nce_A22ea.ls_of_Maryi.n_Ei 
H§2ner_S_Ru t h_He£ner , 5 OHA  270  (Feb.  29,  1894) 


Replacement  Housing  Payment  for  Homeowners 
22I12Eal  ly 

Where  a Federal  agency  has  determined  that  the 
former  owner  of  an  acquired  property  was  not  a full- 
time resident  of  the  property  previous  to  its  acquisi- 
tion, the  burden  of  proof  is  on  the  owner  to  refute 
that  determination. 

Where  the  occupancy  of  a dwelling  previous  to  its 
Federal  acquisition  is  in  dispute,  substantial  weight 
must  be  given  to  utility  records  and  to  their  interpre- 
tation by  a competent,  impartial  source,  such  as  the 
local  power  company,  that  clearly  support  a contention 
by  the  claimant  of  full-time  occupancy  of  the  property 
during  the  period  in  question. 

Hnifgrm_Relgcatign_Assist§nce_A2£eal_of_Iliriajn_KiD!mel , 

5 OHA  251  (Feb.  8,  1984) 


UNIFQ1M_MLQCAII0N_4SSISTANCE_1ND_REAL_P&QPEHTY 
ACgUISlIION_POLICISS_ACI_OF_l970 — Cont inu ed 

UNIFORM  RELOCATION  ASSISTANCE — Continued 

Replacement  Hoijsing  Payment  for  Homeowners--Continued 

Generally — Continued 

Where  the  record  shows  the  dwelling  on  the 
acquired  lands  was  a part-time  residence  and  not  the 
permanent  or  customary  and  usual  abode  of  the  claim- 
ants, the  claimants  are  ineligible  to  receive  replace- 
ment housing  payment  benefits  under  sec.  203  of  the  Act. 

Uniform  Relocation  Assistance  Appeals  of  Marvin  E. 
He£ner_S_Rut h_Hepner#  5 OHA  270  (Feb.  29,  1894)" 


Replacement  Housing  Payment  for  Tenants  and 
Certain  Others 

Replacement  housing  payment  benefits  under 
% 204(2)  of  the  Act  and  the  Department’s  regulations 
are  properly  denied  where  the  record  shows  the  claim- 
ants purchased  their  replacement  dwelling  more  than 
8 years  prior  to  their  displacement  from  the 
Government-acquired  property. 

2nil2IS_J2l2catign_ Assist ajace_4£2eal_gf_W  ill  iam_G^ 
Pit§an_JMrA_I_Mrsil,  5 OHA  333  (June  7,  1984) 


WAIVER 

In  Lowey  v.  Watt,  684  F.2d  957  (D.C.  Cir.  1982), 
and  Coyer  v.  Watt,  720  F.2d  626  (10th  Cir.  1983),  the 
amendment  and  disclaimer  of  Fred  L.  Engle,  d.b.a. 
Resource  Service  Co.  was  held  to  be  effect  e to  waive 
the  exclusive  agency  provision  that  formed  part  of  the 
company's  contract  with  its  clients.  The  waiver  being 
effective,  neither  the  company  nor  Engle  possessed  an 
interest  in  a client's  offer  at  the  time  of  a drawing 
of  simultaneously  filed  oil  and  gas  lease  offers  so  as 
to  invalidate  the  offer. 

M2il.i3a.D_  Wiscgnsin_Pi£eline_Cgi (On_Recgnsi derat icngx 

Geosear chx_I nc_. x_ Jghn_ Aj,_Kgchergen , 80  IBL  A 317 
(May  7,  1984) 


water_and_water_righis 

GENERALLY 

The  Executive  Order  of  Apr.  17,  1926,  reserved  the 
minimum  amount  of  water  necessary  in  springs  and  water- 
holes  to  provide  water  for  the  purposes  of  human  and 
animal  consumption.  The  entire  flow  of  these  water 
sources  was  not  necessarily  reserved. 

De^er  t_S.g£.yivg£S,  80  IBL  A 111  (Apr.  3,  1984) 


STATE  LAWS 

The  right  to  use  water  from  reserved  springs  and 
waterholes  for  any  purpose  other  than  the  purposes  of 
human  and  animal  consumption  must  be  obtained  pursuant 
to  applicable  state  law. 

Deser t_Sgryiygrs,  80  IBLA  111  (Apr.  3,  1984) 
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WIL2_ZEE£-R0^MING_fi2ESES_AND_BURR0S_ACT 

BLM  may  properly  take  immediate  possession  of 
wild  free-roaming  horses,  in  accordance  with  43  CFR 
4740.4-3  (e)  , where  there  is  sufficient  evidence  in 
terms  of  the  physical  condition  of  the  animals  and  the 
credible  reports  of  third  parties  that  the  animals  are 
being  inhumanely  treated,  iAeA,  that  they  lack  neces- 
sary food  and  shelter,  have  failed  to  receive  medical 
treatment,  and  are  subject  to  substandard  animal  hus- 
bandry practices. 

Eat  hr* n_Ex_ Spring,  82  IBLA  26  (July  5,  1084) 


wilderness.act 

An  appellant  seeking  reversal  of  a decision  deny- 
ing a protest  against  issuance  of  a right-of-way  across 
land  in  a wilderness  study  area  to  state-owned  land 
must  show  that  the  decision  was  premised  either  on  a 
clear  error  of  law  or  a demonstrable  error  of  fact. 
Where  state  land  is  encircled  by  Federal  land  within 
a wilderness  study  area,  the  state's  lessee  has  a right 
of  access  across  Federal  land  pursuant  to  16  U.S.C. 

$ 3210(b)  (Supp.  V 1981)  adequate  to  secure  the  reason- 
able use  and  enjoyment  of  the  leasehold.  Because  the 
BLM  may  not  deny  such  access  by  requiring  the  lessee  to 
use  helicopters,  BLM  need  not  examine  the  feasibility 
of  helicopter  access  in  its  consideration  of  a right- 
of-way  application. 

Otd.h_Wilderness  Ass^n , 80  IBLA  64  (Mar.  30,  19B4) 

91  I.D.  165 


Where  application  is  made  for  suspension  of 
unitized  oil  and  gas  leases  in  order  to  preserve  them 
from  expiration  pending  approval  of  an  application  for 
permission  to  drill,  and  where  the  suspension  is 
granted  at  the  discretion  of  the  authorized  officer  on 
condition  that  permission  to  drill  may  be  denied  upon  a 
finding  that  drilling  operations  would  result  in 
unacceptable  impacts  on  the  wilderness  characteristics 
of  the  area,  an  environmental  impact  statement  on  the 
effects  of  such  drilling  which  fails  to  consider  the 
alternative  of  refusing  permission  to  drill  is  an 
inadequate  basis  for  a decision  tc  permit  drilling. 

Sierra_Club_e t_ali [Qn_ J u d i cj. a 1_ R e ma n d]_ , 80  IBLA  251 

(May~2,  "1984)- 


Organic  Act  Directive  78-61,  Change  3,  at  page  3, 
provides  that  BLM  may  in  certain  instances  properly 
adjust  the  boundary  of  an  inventory  unit  based  on  the 
outstanding  opportunity  criterion. 

In  evaluating  a unit's  opportunity  for  solitude, 
BLM  is  directed  by  the  Wilderness  Inventory  Handbook  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a person's  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  of  other  people  in  the  inventory 
unit.  Factors  or  elements  influencing  solitude  may 
include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  a secluded  spot. 

In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Management  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when  chal- 
lenged on  appeal,  and  such  judgments  may  not  be  over- 
come by  expressions  of  simple  disagreement. 

The  Wilderness  Society,  et  _&!*_ , 81  IBLA  181  (June  1, 
1984) 


wILELIEE_refuges_and_projects 
environmental  impact  statements 

The  1984  Continuing  Resolution  (98  Stat.  151) 
provides,  at  sec.  137,  that  nc  funds  shall  be  used  tc 
process  or  grant  oil  and  gas  lease  applications  or 
offers  on  any  Federal  lands,  outside  Alaska,  that  are 
units  of  the  National  Wildlife  Refuge  System,  except 
wher.e  there  are  valid  existing  rights  or  where  the 
lands  are  subject  tc  drainage,  unless  and  until  the 
Secretary  of  the  Interior  promulgates  revisions  tc  the 
existing  regulations  sc  as  tc  explicitly  authorize  the 
leasing  of  such  lands;  holds  a public  hearinj  with 
respect  to  such  revision;  and  prepares  an  environmental 
impact  statement  with  respect  thereto.  All  action  upon 
affected  oil  and  gas  lease  applications  or  offers  filed 
before  Nov.  14,  1<*83,  is  properly  suspended  until  com- 
pletion of  the  necessary  steps. 

XKQ-PlSlLlction.CgrEi,  79  TELA  81  (Feb.  16,  1984) 


LEASES  ANC  PERMITS 

The  1984  Continuing  Resolution  (9b  Stat.  151) 
provides,  at  sec.  137,  that  no  funds  shall  be  us°d  to 
process  or  grant  oil  and  gas  lease  applications  or 
offers  on  any  Federal  lands,  outside  Alaska,  that  are 
units  of  the  National  Wildlife  Refuge  System,  except 
where  there  are  valid  existing  rights  or  where  the 
lands  are  subject  tc  drainage,  unless  and  until  the 
Secretary  of  the  Interior  promulgates  revisions  tc  the 
existing  regulations  so  as  to  explicitly  authorize  the 
leasing  of  such  lands;  holds  a public  hearing  with 
respect  to  such  revision;  and  prepares  an  environmental 
impact  statement  with  respect  thereto.  All  action  upon 
affected  oil  and  gas  lease  applications  or  offers  filed 
before  Nov.  14,  1983,  is  properly  suspended  until  com- 
pletion of  the  necessary  steps. 

TXO_Prgducticn_Cgr£i , 79  IBLA  81  (Feb.  16,  1984) 

Hi]igeline_gver thrust _Oi,l_&_Gasx_ In cA,  80  IBLA  4 
(Mar7~27,”l 984 ) 


BLM  properly  rejects  a noncompetitive  oil  and  gas 
lease  offer  under  43  CFR  3101.3-3(a)  (1982)  for  land 

within  the  Columbia  National  Wildlife  Refuge,  which  was 
withdrawn  for  the  protection  of  all  species  of  wildlife. 

DA_MA_Yates,  80  IBLA  140  (Apr.  6,  1984) 


Land  within  the  Columbia  National  Wildlife  Refuge, 
established  by  Public  Land  Order  No.  243,  qualifies 
as  "wildlife  refuge  land"  and,  thus,  is  subject  tc 
the  prohibition  on  oil  and  gas  leasing  under  43  CFR 
3101.5-1  (b)  (1983).  A noncompetitive  oil  and  gas 

lease  for  such  land  is  properly  rejected  pursuant  tc 
the  regulation. 

Ei_«i_X2tes,  81  I PL A 160  (May  31,  1984) 


BLM  properly  rejects  a noncompetitive  oil  and  gas 
lease  offer  under  43  CFR  3101.3-3(a)  (1982)  for  land 

within  the  Columbia  National  Wildlife  Refuge,  which  was 
withdrawn  fcr  the  protection  of  all  species  of  wildlife. 

Inasmuch  as  coordination  lands  are  properly  deemed 
to  be  units  of  the  National  Wildlife  Refuge  System,  oil 
and  gas  lease  offers  for  such  lands  may  net  be  granted, 
unless  drainage  is  occurring,  until  such  time  as  the 
Secretary  of  the  Interior  promulgates  new  regulations 
in  conformity  with  sec.  137  of  the  1984  Continuing 
Resolution,  97  Stat.  981. 


82  IBLA  389  (Sept.  13,  1984) 
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3ENERALL7 

Notation  of  a withdrawal  application  filed  before 
Oct.  21,  1976,  temporarily  segregates  the  land  from 
mineral  location  to  the  extent  that  the  withdrawal,  if 
effected,  would  do  so.  Under  current  regulations,  the 
lands  described  in  the  withdrawal  application,  filed 
before  Oct.  21,  1976,  and  still  outstanding,  remain 
segregated  from  settlement,  sale,  location,  or  entry 
under  the  public  land  laws  to  the  extent  specified  in 
the  Federal  Begister  notice  until  Oct.  20,  1991. 

M a r i ly  n_Du  1 1 on_H  a nsen , 79  IBLA  214  {Feb.  28,  1984) 

^l23£.d_ Ja,_Fec]ia m , 81  IBLA  219  (June  6,  1984) 


Publication  of  the  notice  of  a withdrawal  appli- 
cation in  the  Federal  Register  segregates  the  lands 
described  in  the  application  from  settlement,  sale, 
location,  or  entry  under  the  general  land  laws, 
including  the  mining  laws,  to  the  extent  specified  in 
the  notice. 

A placer  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  publication  of  notice  of  an 
application  for  withdrawal  of  the  land  in  the  Federal 
Begister  is  properly  declared  null  and  void  ab  initio. 

laiS-C.. -Neill,  go  IBLA  19  (Bar.  28,  1984) 


AUTHORITf  ID  HAKE 

Th?  Secretary  of  the  Interior  has  the  authority  to 
withdraw  mineralized  lands  from  mineral  entry. 

Ant  hony_JusJsiewicz,  79  TELA  267  (Mar.  7,  1984) 


EFFECT  OF 

A placer  mining  claim  located  for  gold  on  land 
previously  withdrawn  from  appropriation  under  the 
mining  laws  relating  to  metalliferous  minerals  by 
Public  Land  Order  No.  4522,  dated  Sept.  13,  1968,  is 
null  and  void  ab  initio. 

£harles_Hi_PhilIiEs,  78  IBLA  320  (Jan.  24,  1984) 


A mining  claim  located  at  a time  the  land  is  with- 
drawn from  appropriation  by  the  Act  of  May  29,  1928,  is 
null  and  void  ab  initio.  It  is  immaterial  whether 
future  revocation  of  the  withdrawal  is  being  considered, 

S4muel_Ei_Si>eerstra,  78  IBLA  343  (Jan.  24,  1984) 


A mining  claim  located  on  land  segregated  and 
closed  to  mineral  entry  by  notation  of  an  application 
for  withdrawal  in  the  official  BLM  records  is  null  and 
void  ab  initio. 

Lands  withdrawn  for  a powersita  reservation,  with 
certain  exceptions,  are  open  to  entry  for  location  and 
patent  of  mining  claims  with  a reservation  of  power 
rights  in  the  lands  to  the  United  States  subject  to 
the  Mining  Claims  Bights  Bestoration  Act.  Where  the 
BLM  decision  declaring  mining  claims  null  and  void  did 
not  consider  the  effect  of  this  Act  on  the  withdrawal, 
the  decision  will  be  set  aside  and  remanded  for  appro- 
priate action. 

LaJil-S-Ch ris tige_B urne t t , 78  IBLA  349  (Jan.  25,  1984) 


»IIHD2AWALS_AND_RESER»ATigj,S--Continued 

EFFECT  OF — Continued 

The  subsequent  revocation  of  a withdrawal  of 
onshore  submerged  lands  by  necessity  returns  withdrawn 
lands  to  status  they  enjoyed  before  withdrawal,  i-e., 
"public  lands." 

State_2electgons_sf_0nshore_],ands_Underlying_Navigable 
Baters_in_t he_Gecgraxbgc_Area_of_Bej(oked  Public  Land” 
2£fler_82,  M-36949  (Aug.  22,  1983)  - - - 


Lands  segregated  on  the  public  records  by  a 
Becreational  and  Public  Purposes  lease  are  not  avail- 
able for  the  location  of  mining  claims,  but  a claimant 
may  establish  the  exterior  boundaries  of  a lode  claim 
on  land  under  a Becreation  and  Public  Purposes  lease, 
with  the  permission  of  the  lessee,  for  the  purpose  of 
making  end  lines  parallel  so  as  to  obtain  extralateral 
rights  to  a vein  cr  lode  discovered  on  lands  available 
for  location. 

Where  a lode  raining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a claim  is  net  null 
and  void  ab  initio  to  the  extent  of  its  inclusion  of 
such  lands.  While  the  claim  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  conf iguraticn  of  such 
a claim  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 
or  adjacent  to  that  land  which  is  closed  to  mineral 
entry . 

Santa_Fe_Mining Inc.,  79  IBLA  48  (Feb.  9,  1984) 


Generally,  unless  the  mineral  leasing  laws  or  a 
withdrawal  or  reservation  order  specifically  provides 
otherwise,  the  lands  withdrawn  or  reserved  for  a 
specific  purpose  are  available  for  leasing  under  the 
mineral  leasing  laws,  if  issuance  of  a mineral  lease 
would  not  be  inconsistent  with  or  interfere  with  the 
purpose  for  which  the  lands  are  withdrawn  or  reserved. 

I Erod u ct i cn_Corpi , 79  IBLA  81  (Fet.  16,  1984) 


Notation  of  a withdrawal  application  filed  before 
Oct.  21,  1976,  temporarily  segregates  the  land  from 
mineral  location  to  the  extent  that  the  withdrawal,  if 
effected,  would  do  so.  Under  current  regulations,  the 
lands  described  in  the  withdrawal  application,  filed 
before  Oct.  21,  1976,  and  still  outstanding,  remain 
segregated  from  settlement,  sale,  location,  or  entry 
under  the  public  land  laws  to  the  extent  specified  in 
the  Federal  Jegister  notice  until  Oct.  20,  1991. 

A mining  claim  whose  discovery  is  located  on  land 
segregated  and  closed  to  mineral  entry  by  notation  of 
receipt  of  an  application  for  withdrawal  is  properly 
declared  null  and  void  ah  initio. 

Sari lyn_D ut t on_Ha nsen , 79  IBLA  214  (Feb.  28,  1984) 
Il2l2_Ji_»echam,  81  IBLA  239  (June  6,  1984) 


Where  a lode  mining  claim  is  located  partially  on 
patented  or  withdrawn  land,  such  a claim  is  not  null 
and  void  ab  initio  tc  the  extent  of  its  inclusion  of 
such  lands.  While  the  claira  may  not  afford  the  claim- 
ant any  rights  whatever  in  the  lands  into  which  the 
claim  is  partially  projected,  the  configuration  of  such 
a claira  might,  in  the  proper  circumstances,  invest  the 
claimant  with  extralateral  rights  in  other  land  beyond 
or  adjacent  to  that  land  which  is  closed  to  mineral 
entry. 

Corns tock_Tunnel_£_DrainagR  Co..  Sutro  Tunnel  Co.. 

79  IBLA  237  (Mar.  1,  1984) 


